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Legal Problems of Insurance Agents— 


Premium Receipts 


Reporting to our readers this month 1s 
Charles W. Tye, of Joseph Froggatt ¢ 
Newark, New Jerse’ 


Company, 


N insurance agent’s relationship, as 
p . - 
£4 pointed out in last month’s article, has 


called by the 
| 


lationship.” 


been courts a “peculiar re 
sy reason of this relationship 
the agent owes a duty not only to the com 
pany or companies which he represents but 
public. One of the 


most important functions performed by the 


also to the insuring 


collection and 
The 


collect the 


agent is the remittance of 


premium receipts normal procedure 


is for the agent to 


insured, 


premiums 


trom the retain the commission 


and remit the balance to the insurance 


company. It is the exception rather than 


the rule, under the American 


tem, for the 


agency sys 


insurance company to make 


direct collections from the insured 
The 


most 


authority to collect 
important responsibility 
Since the 


premiums is a 
assumed by 
the agent. agent is acting in an 
intermediary capacity, this responsibility im- 
poses certain fiduciary duties which should 
from 
the common law responsibility imposed on 


be clearly understood. In fact, apart 


with re 
spect to funds collected for and on behalf 
many of the statute 
detail the responsibility of an 


one acting in a fiduciary capacity 


of others, states by 
specifically 
insurance agent with respect to the handling 
of premium receipts. The purpose of such 
statutes is twofold: (1) to protect the in- 
suring public and the companies and (2) to 
protect the agent from his own folly through 
commingling of funds. 
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Generally, two types of statutes have 
been enacted to cover the important prob 
lem of the handling of premium receipts. 
Most states have adopted a negative rather 
than an affirmative approach, as illustrated 
by the 


which follow: 


Illinois and Pennsylvania statutes 


“Collection of Premiums—Fiduciary Ca 


That portion of all 
monies which an agent, broker or solicitot 


pacity premiums of 


collects from an insured and which is to 


be paid to a company, its agents or his 
employer because of the assumption of lia 
through the 


contracts tor 


policies ol! 
shall be held by 
solicitor in a fiduciary 
shall not be misappropriated 
illegally 


bility issuance of 
insurance, 
the agent, broker o1 
capacity and 
or converted to his 


withheld by the 


own use Ol 


agent, broker or solicitor. 


which directly or through 
this State to any 
insurance broker a policy or contract for 
pursuant to the 
such 


“Any company 
its agents delivers in 
insurance application or 
broker, acting for an in- 
himself, shall be deemed 
to have authorized 
behalf 
Which is due on such policy or contract 


request of 
sured other than 
such broker to receive 
on its 


payment of any premium 


for insurance at the time of its issuance o1 


delivery or which becomes due _ thereon 
not more than ninety (90) days thereafter.” 


(Section 505 of the Illinois insurance code.) 


“An insurance agent or broker who acts 
in negotiating a contract of insurance for 
an insurance company, association, or ex- 
change lawfully doing business in this 
Commonwealth, and who embezzles or 
fraudulently converts to his own use, or 


who, with intent to use or embezzle, takes, 
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secretes, or otherwise disposes of, or fraudu- 
lently withholds, 


vests, or 


appropriates, lends, in 


otherwise applies, any 


money 


uses or 
substitutes for received 


by him as such agent o1 


money or 
broker, contrary 
to the instructions or without the consent 
ot the 


tor or on account ol! 


company, association, or exchange 
which the same was 
received by him, shall be guilty of larceny.” 
633, laws of Common- 


(Section insurance 


wealth of Pennsylvania.) 


hese statutes have not, in my opinion, 
been as effective a deterrent to commingling 
as the affirmative approach which is best 
exemplified by the New York and Cali 
fornia statutes. The problem is covered in 
New York Section 125 of the New 
York Insurance Law. However, regardless 
of the statute and the 
Departmental rulings promulgated there 


under, noted, the 


under 
conciseness of the 
hereinafter statute is 
probably innocently violated more than it 
is complied with. In week or 
so the newspapers report the fines that are 


fact, every 


being imposed on agents and brokers who 
fail to comply in the belief that 
commingling of funds is strictly a techni- 
cal matte 
complete 


mistaken 


and unimportant if, 
settlement is 


ultimately, 


made with the in- 
: 


“ 
surance company and/or the insured. The 


New 


York law provides 


“Sec. 125. Fiduciary capacity of insur- 


ance agents and brokers. Every insurance 
agent and every insurance broker acting as 
such in this state shall be responsible in a 
fiduciary capacity for all funds received o1 
collected as insurance insurance 
broker, and shall 


consent of his or 


agent or 
not, without the express 
its principal, mingle any 
funds with his or its own funds or 
funds held by him or it in any 


Nothing herein contained shall be 


such 
with other 
capacity 
deemed to require any such agent or broker 
to maintain a separate bank deposit for the 
funds of each such principal, if and as long 
as the funds so held for each such principal 
are reasonably ascertainable from the books 


of account and records of such agent or1 


broker, as the case may be.” 


The spirit and underlying purpose of the 


statute is best summaried in the following 


New \ ork 


decision sustaining a violation 


recent Insurance Department 


endeavor to reduce the hazards 
upon the public 
stemmed from improper handling of pre- 
mium collections, the enacted 
Section 125 of the That 
section specifically states that every agent 


‘In an 


imposed insuring which 


legislature 


Insurance Law. 


and broker shall be responsible in a fidu- 


Report to the Reader 


THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that 
in many ways the standard 
automobile 
a new approach to the insuring of the 
typical family risk. 199. 
generally a beneficiary 
convicted of murdering the insured 
may have the matter passed on again 
in a civil suit to obtain the 
Page 205 
whether the insurance is owned 
by the chil- 
dren or a trustee, consideration must 
be given to the proper use of the 
marital deduction to obtain relief from 


family policy represents 

Pp 
age 

who is 


insurance 
proceeds. 


insured, his spouse, his 


as much of the estate tax as possible 
and still accomplish the 
jectives. 


client’s ob- 
Page 207. 

specialization in the science of 
accident investigation will enable the 


legal profession to obtain the facts. 


Page 215 

. scientific principles can be used 
to substantiate or disprove the testi- 
offered in at 
»?] 


tr 


the income tax regulations and 


mony accident case. 


Page 


the proposed estate tax regulations 


are inconsistent in their treatment of 
individual life in- 
policy issued in 
with a qualified trust. 

the Oklahoma 
partment 


the proceeds of an 
connection 


Page 2235. 


surance 


Insurance De- 


issued a ruling declaring 
that an accident and sickness policy 
may be termed 
though the 


to change 


noncancellable even 
insurer reserves the right 
premiums on a class vasis. 
Page 230 

while erecting an antenna the 
insured had of it within the 
meaning of a clause excluding liability 
for property in the “care, custody or 
control of the insured.” A distinction 
between control” and 


was not allowed. 


“control” 


~ proprietary 
"pr yssessory ct mitre |” 


Page 252 


ciary capacity for all collections. This sec- 


tion by its very provisions places a high 
degree of responsibility upon every agent 
and broker. To plead ignorance of the 
provisions of Section 125, or as the respond- 
ents have done in the instant case, to plead 
that after the upon 
them they opened separate accounts for the 
deposit of premium 


charges were served 


does not 
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that there was a clear and 
unequivocal violation by each respondent of 
The 


denied.” 


alter the fact 
the said section of the Insurance Law. 


motion to dismiss the charges is 
Following enactment of Section 125, it 
was interpreted in New York Department 
Regulation No. 29, issued in 1947. One pro- 
vision 


stated: 


(subdivision (e)) of such regulation 
and who make 
immediate remittance of collections to their 
companies need not maintain separate bank 
accounts for such collections.” 


“Agents brokers 


Those who 
are relying upon this provision to protect 
them may have a sad awakening some day 
since, by later opinion of the Department’s 
counsel, this provision has been held to be 
a nullity as being inconsistent with Section 
125. Counsel Raymond Harris made the 
following comment in this regard: 


“Since a depositor in the usual course of 
business receives an immediate credit upon 
making a deposit, it is my opinion that a 
broker, in depositing a check of a client 
in his personal account immediately com- 
mingles such funds with his own and, there- 
fore, if Subdivision (e) was intended to 
permit this, that provision would have no 
validity. In my judgment the deposit of a 
client’s check in the broker’s personal ac- 
count 


is more than a technical violation of 


the commingling statute.” 


avoid 
violation of the statute, unless there is ex- 
consent (the 
the giving of consent except under unusual 
circumstances), 
start maintaining 


It appears quite obvious that to 


press trend is to discourage 


and brokers must 
separate 
for premium collections and for operating 
expenses and personal funds, 
standing that the New York Insurance De- 
partment intends to vigorously police this 


situation. 


agents 
bank accounts 


It is my under- 


It also appears that there is no 
defense merely because the violation did not 
result in any although 
the fines will be smaller for a technical vio 


shortage of funds, 


lation not involving shortages. 


There 


the balance of 


should be literal compliance with 
Regulation No. 29 (subdi 
having nullified). If you 
doubt as to its content you should 
New York Insurance Depart- 
ment for a copy. 

The for compli- 
ance will naturally vary, depending on the 
methods employed by an Proper 
and adequate controls should be established 
to cover the 
mium situation, 
co-ordinated to the 


vision (e) been 
are in 
write to the 


accounting procedures 


agency. 


and 
“Differences” 


commission return-pre- 
should be 
end that at all times 


the agency will be in a position to know 
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situation is, 
“written” or a 
“paid” basis. The key factor is the handling 
of commissions on each premium item col- 
This computation may 


what its “account current” 


whether it operates on a 


be made at 
the time the premiums are collected or at 
However, 
provision 


lected. 


the time the business is recorded 
regardless of when 


should be 


computed, 
made for determining the totals 
of commissions on collected premiums at 
regular intervals. The main thing, regard- 
less of the method or system adopted, is 
to be sure that the funds of companies and 
clients be kept separate from all other funds. 
The first step, therefore, is to establish two 
bank accounts—operating and depository. 
The operating account should be used for 
all disbursements other than those meeting 
insurance Premium 
collections should be deposited in the de- 
pository account. 


company obligations. 


intervals 
depending upon the agency’s cash require- 


Thereafter, at 


ments, a percentage of the premium collec- 
tions may 
account. 


be transferred to the operating 
This percentage can be based on 
ratio of commissions to 


the average pre- 


miums as reflected in previous accounts 
current rendered to the companies, thereby 
avoiding computations of the actual com- 
mission on each paid item. 
altered 


method followed is on the 


This procedure 
somewhat if the 
“individual item 
However, this should cause no diffi 
culty, accountingwise. 


may have to be 


basis 


Effective September 22, 1951, the California 


law was to outlaw commingling 
unless consented to by the principals. Sepa- 


rate amendments apply to managing 


amended 


general 
agents, and impose somewhat less restric- 
tive rules than those applicable to producers 
Section 17030.5 Section 
general agents) has 
California 
producer who does 
follow 
(1) remit premiums, 
less commission, and return premiums re- 
held by him to the insurer or 


the person entitled thereto within 15 days 


generally (also 
1730.6 applicable to 
been added to the 
Code, requiring 


not make 


Insurance 
every 
immediate remittance to 
one of two methods 
ceived or 


after receipt thereof; (2) maintain such fi- 


duciary funds at all times in a bank ac- 


count or depository separate from any othe1 


account or depository, in an amount at 


least equal to the premiums and return 


commissions received by him, net of com- 
missions received by him and unpaid to the 
persons entitled thereto or, at their direc- 


tion or pursuant to written contract, for 


the accounts of such persons. 


(Continued on page 224) 
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Pending Federal Legislation 


Bills affecting the insurance industry con- 
tinue to be introduced in both Houses of 
Congress. Among the recent introductions 
are the following: 

S. 1656 would amend the Federal Flood 
1956 to eliminate certain 
requirements with respect to state partici- 


Insurance Act of 


pation, and would provide certain priorities 
in the processing of applications for insur 
ance It has been referred to the Senate 
Committee on Banking and Currency. 

The Federal Flood Insurance Act of 1956 
would be broadened by H. R. 5040 to in 
clude all natural disasters. This bill has 
been sent to the House Committee on 
Banking and Currency 


H. R. 5041 would prohibit 
companies engaged in interstate 
from issuing group health, hospitalization 
insurance which may be can- 
celed after a period of 18 months 
reason other than nonpayment of premiums 
The House Committee on Interstate and 
Foreign Commerce has received this bill. 


insurance 
business 


and accident 
for any 


Provision would be made by H. R. 5815 
that 
contracts on account of the insured’s death 
considered in determining 
eligibility for benefits under admin 
istered by the Veterans’ Administration 
This bill has been forwarded to the House 
Committee on Veterans’ Affairs. 


amounts received under life insurance 


would not be 
laws 


H. R. 6014 would provide for registration 
and reporting of welfare and benefit plans. 
It has House Com- 
mittee on Education and Labor. 


been received by the 


The Federal Crop Insurance Act would 
be amended by H. R. 5858 and H. R. 5879 
administration by 


to provide for farmer 


What the Legislators Are Doing 


committeemen and improve application of 

the crop insurance program in drought and 
he bill is with the 

Agriculture. 


other disaster areas. 
House Committee on 

The Internal Revenue Code of 1954 would 
be amended by H. R. 5868 to provide that 
annuitants may elect to have their annuities 
taxed in the manner provided by the In- 
ternal Revenue Code of 1939. The bill has 
been referred to the House Committee on 
Ways and Means. 

H. R. 5866 would amend the Atomic 
Energy Act of 1954 to authorize the United 
States to enter into agreement for coopera- 
tion with the Federal Republic of Germany 
on behalf of Berlin. The Joint Committee 
on Atomic Energy has received the bill. 
Act would 
5863 to remove the 


Title II of the Social Security 
be amended by H. R. 
limitation outside in- 
come received by an indi- 
vidual thereunder. 
H. R. 6107 would eliminate the requirement 
individual must have attained the 

entitled to 


bills 


House Committee on 


upon the amount of 
which may be 
while receiving benefits 
that an 
age of 50 in order to become 


disability insurance benefits. These 
have been sent to the 


Ways and Means 


The Joint Committee on Atomic 


scheduled public hearings recently on pro- 


Energy 


posed legislation providing for governmental 
indemnity 


committee 


against reactor hazards. The 


invited representatives of the 
insurance industry, plant operators, equip- 
interested 


persons to present their 


ment manufacturers and other 
organizations and 
and re- 
bills before the 
following: H. R. 2154, 
would provide for a civilian atomic 
program; H. R. 3798, 


which relates to damage claims suffered by 


views on the proposed legislation 


lated matters. Some of the 
committee are the 
which 


power acceleration 
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the public from nuclear incidents, and would 
limit the liability of persons responsible for 
such and companion bills S. 715 
and H. R. 1981, which would create federal 
excess atomic coverage. 


losses; 


Among those represented at the hearings 
were the Associated Factory Mutual Fire 
Insurance Companies. They issued the fol- 
lowing statement (regarding S. 715) to the 
committee: 


“The Joint Congressional Committee has 
before it Senate Bill 715 and House Resolu- 
tion 1981. These are identical bills intended 
to make it possible for the Atomic Energy 
to supplement private insur- 
ance on nuclear installations so that, in the 
unlikely event of catastrophic loss which 
exceeds the capacity of private insurance 
companies, members of the public who suffer 
loss will be indemnified. The program of 
indemnity contemplated by these bills will 
apply both to licensed activities and to con- 
tractors who may be doing work for the 
Commission. Such legislation is badly needed 
and its enactment is essential if civilian use 
of atomic energy in the United States is to 
world-wide developments 


Commission 


keep pace with 
in this field. 

“The Factory Mutual Companies, whom 
I represent, are a group of mutual property 
insurance companies which is a major factor 
in the insurance of industrial property in the 
United States and Canada. Many of our 
policyholders are quite active in the atomic 
field. 

“Our companies are all members of the 
Mutual Atomic Energy Reinsurance Pool 
and we will participate fully in its activities. 
They are also members of the Nuclear In- 
surance Rating Bureau and will use its 
forms and rates in providing coverage for 
direct damage on atomic risks. Our interest 
in the subject is, therefore, much more than 


academic 


“The proposed bills are very similar to 
those which were under consideration by 
vour Committee last year at this time. Re- 
port #2298, which you transmitted to Con- 
gress on June 22, 1956 to accompany S. 4112, 
contains a careful statement of the basic 
problem and the purposes of this legislation. 
It was the Committee’s intention, set out 
on page 8 of the report, to provide protec- 
tion for the operator of a reactor on other 
property which he and 
which could be exposed to contamination 
result of a The 
Commission used the example of a small 


might also own 


as the nuclear incident. 


research reactor located on the campus of a 
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university. Similar examples might be found 
in industry, where millions of dollars in 
industrial property could very well surround 
reactor located on the plant 
Although from the report it was 
obviously your intention to provide indem- 
nity for damage to property of operators 
of nuclear facilities located at the site of 
and used in connection with the activity 
where the incident occurs, the 
wording of the bill accomplish 
this end. It merely indemnity 
from public liability and it then excepts 
from public liability damage to such property. 


a research 
premises. 


proposed 
does not 
provides 


“The Atomic Energy Commission, in its 
study of Senate 715, apparently reached the 
same conclusion, since the proposed redraft 
of Senate 715 which they submitted attempts 
to clarify this point. The terms ‘indemnity’ 
and ‘indemnification’ are defined on Page 2 
of their bill to mean an obligation to pay 
‘the persons indemnified for damage to any 
of their property other than that located at 
the site of and used in connection with the 
licensed activity where the nuclear incident 
The definition of the term ‘public 
liability’ in the original bill is amended by 
striking out the reference to claims for 
damage to property. 


occurs’. 


In order to make the intent of Congress 
crystal clear one small further amendment 
is required in Section 170 c. This should 
read as follows: 


c. The Commission shall, with respect 
to licenses for which it requires financial 
protection, indemnify and hold harmless the 
and operator, user, 
manufacturer, designer or builder of any 
facility or any part thereof to which such 


licensee any owner, 


license applies, and any supplier of equip- 
ment, material or services used by such 
licensed activity as their interest may appear 
from public liability or property damage aris- 
ing from nuclear incidents which is in excess 
of the amount of financial protection required, 
provided, that such indemnification § shall 
apply to all claims which may be made for 
bodily property which 
result from nuclear incidents occurring dur- 


injury or damage 
ing the license period which are discovered 
and for which claims are filed subsequent 
to the period for which private insurance 
coverage is available; and shall also indem- 
nify and hold harmless any other persons 
indemnified from all public liability arising 
from nuclear further 


incidents; provided 


that the aggregate indemnity for all persons 
indemnified in connection with each nuclear 


incident shall not exceed $500,000,000. The 
(Continued on page 255) 
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Standard Family Automobile Policy 


By NORMAN E. RISJORD and JUNE M. AUSTIN 


A thorough analysis is made of 
this policy, which the authors 
describe as being new, stream- 
lined, simplified and adequate. 


| eine A GENERATION of 
the first standard automobile policy became 
effective in 1936, there has been a school 
of thought devoted to the hypothesis that 
it should be possible to insure the average 
or typical person in a simple policy covering 
all of his automobile liability hazards. 
Another recognized the 
aspects of automobile liability 
with the need to cover any driver of a par- 
ticular automobile and to recognize the 
effect of social legislation as reflected in 
the omnibus statutes and the financial and 
safety responsibility laws. A third school, 
combines the two, 
looks at the family as a unit to which to 
apply both the individualistic premise of 
the first school and the social aspects of the 
The result 


school has social 


insurance, 


which in a way other 


is the standard 
family automobile policy which became ef- 
fective September 1, 1956. 


second school. 


The new policy is available only for auto- 
mobiles which are classified and rated as 
private passenger automobiles and are owned 
by an individual or by husband and wife. 
It is not available to corporations, partner- 
ships, associations nor joint owners who 
are other than husband and wife. It is 
not used to insure individually owned com- 
mercial automobiles or trailers. The new 


Automobile Policy 


experience 
with the standard policy program, since 


The 
group includes, however, the great majority 
of automobile risks in the United States. 
For risks not eligible for the new policy, 
the 1955 standard provisions are available. 


policy was devised for certain risks. 


automobile 
approach to the 
problem of insuring the typical American 
family risk. On the other hand, many of 
its features are 


In many ways the family 


policy represents a new 


merely embellishments of 
introduced in the 1955 
provisions. 


changes standard 

The family automobile policy is divided 
into three parts: (1) liability, (2) medical 
payments and (3) physical damage. The 
declarations of the policy treat all three 
parts, and most of the conditions of the 
policy are segregated as formerly under 
the “Conditions” label. No effort will be 
made here to discuss the physical damage 
part of the policy nor the declarations and 
conditions peculiar thereto. 


Declarations 

Since the family automobile policy has 
deleted the former requirement that the 
injury be “caused by accident,” the unit 
to which the limits of liability for the lia- 
bility coverages apply has been changed 
from “each accident” to “each occurrence.” 

Inasmuch as the family automobile pol- 
icy applies to all private passenger and 
“utility” automobiles owned by the named 
insured, a description of the owned auto- 
mobile or trailer is waived except for the 
purposes of the physical damage coverages 
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Mr. Risjord is vice president and 

general counsel, and Miss Austin 

assistant to the general counsel, 

of the Employers Reinsurance Cor- 

poration, Kansas City, Missouri. 
® 


if insurance is afforded for them. In place 
of the description, the family automobile 
policy contains a declaration as to the total 
number of private passenger and “utility” 
automobiles owned on the effective date of 
the policy. This is an adaptation of a dec- 
laration which was optional in the 1955 
standard provisions. It will be noted that 
the representation pertains only to the sit- 
uation as it exists on the effective date 
of the policy and is not a continuing rep- 
resentation. In other words, if the decla- 
true as of the effective date of 
the policy, there is coverage for all private 
passenger and “utility” automobiles owned 
by the named insured during the policy 
period, without endorsement or notice to 
the company. The premium condition re- 
quires certain reports and payment of the 
proper premium but has no effect on coverage. 


ration is 


The family automobile policy is designed 
to cover all such owned automobiles and, 
ideally, the company should not sell, and 
the policyholder should not buy, less. For 
the circumstance, however, where the pol- 
icyholder wants to insure his eligible auto- 
mobiles in more than one policy, the standard 
provisions program affords the mechanics 
by means of. a standard endorsement sub- 
stantially confining the coverage for “owned 
automobiles” to described and temporary 
substitute automobiles plus newly acquired 
automobiles, the latter subject to a pro- 
vision for reporting additional automobiles 
and applying coverage only if the company 
insures all previously Owned automobiles. 
This coverage is similar to the 1955 stand- 
ard provisions and destroys most of the 
effectiveness of the family automobile pol- 
icy as regards “owned automobiles.” It 
is considered that the policyholder is short- 
changing himself and that the producer is 
rendering him a 
an effort to provide 


disservice where there is 
the the 
family automobile policy in more than one 


policy (personal opinion). 


coverage of 


Since, fundamentally, the family automo- 
bile policy does not apply to commercial 


1 Lumbermens Mutual Casualty Company v. 


McCarthy, 4 
320, 8 Atl. 


Automobile Cases 994, 90 N. H 
(2d) 750, 126 A. L. R. 894 (1939) 
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vehicles owned by the named insured, the 
purposes-of-use declaration and the defini- 
tions of “pleasure and business” and ‘“‘com- 
mercial” have been omitted. 


Part |—Liability 

Bodily injury liability and property dam- 
age liability coverages—The bodily injury 
liability and property damage liability cover- 
ages have been combined into one sentence. 
Later references thereto have been sim- 
plified by defining “bodily injury” to include 
“bodily injury, sickness or disease, includ- 
ing death resulting therefrom,” and “prop- 
erty damage” to include “injury to or de- 
struction of property, including loss of 
thereof.” The former “caused by accident” 
has been omitted. 


use 


The coverages now insure “the owned au- 
tomobile or any non-owned automobile” 
in lieu of the 1955 “the automobile.” In 
this way the coverages are made to insure 
all private passenger and “utility” automo- 
biles owned by the named insured and all 
nonowned automobiles for which coverage 
was formerly granted under a_ separate 
use-of-other-automobiles insuring agreement. 

The defense and settlement provisions 
(formerly carried as the first part of In- 
suring Agreement II) have been made part 
of the same sentence as includes the bodily 
injury liability and property damage liability 
This was done to further re- 
inforce the expression of intent (partially 
accomplished in the 1955 revision) that the 
obligation to defend suits against the insured 
is confined to those suits which allege facts 
which are within the policy coverage and 
on the basis of which the company will be 
obligated 


coverages. 


to pay damages if a judgment 
is recovered against the insured. A num- 
ber of have taken the view that 
the obligation to defend is an undertaking 
separate from the obligation to 
and that the insurer must defend 
which not within the coverage 
of the policy and must defend cases other- 
wise within the the. policy 
although the company’s obligation to pay 


cases 
pay dam- 
ages 
cases are 


coverage of 


damages as regards a particular accident 
has previously been exhausted by the pay- 
ment of its policy limit. The leading case 
on the subject, McCarthy, held that the com- 
pany had no such obligation to defend after 
exhaustion of policy limits. However, there 
were a number of the contrary, 
and in one of them, Goble,’ the opinion laid 


cases to 


2 American Employers Insurance Company v. 
Goble Aircraft Specialties, Inc., 8 Fire and 
Casualty 137, 205 Misc. 1066, 131 N. Y. S. 
(2d) 393 


Cases 


(1954). 


IL J— April, 1957 





some stress on the fact that if the insurers 
wanted to so confine their obligation to 
defend they should combine the policy pro- 
visions pertaining to the defense obligation 
with the policy provisions pertaining to 
the obligation to pay damages. 

The 


lowed 


fol- 
case by 


family automobile 
the suggestion in the 


policy has 
Goble 
moving the defense clause from its former 
position as a separate insuring agreement 
into the very which contains the 
bodily injury liability and property damage 
liability hoped that (at 
policy) it will now 
that the insurer’s 
obligation to defend is limited to suits that 
facts within the policy 
insurer will not be 
required to defend 
not covered or arising after exhaustion of its 


sentence 


coverages. It is 
this 
underst« 0d 


least as regards 


be clearly 


which are 
that the 
nor 


allege 
and 
upon 


coverage 
called suits 


applicable policy limit by payment. 


Supplementary payments.—In cases where 
a judgment is recovered against the insured 
for an amount in excess of the applicable 
policy limit, the underwriters have always 
imtended that the company would pay all 
interest, on the entire amount of the judg- 
ment, accruing after entry of the judgment 
ten- 
deposited that part of the judg- 
ment which is within the applicable policy 
limit, 


and before the company has paid or 
dered or 
have been cases to the 


There con 


trary, notably Corie.’ 


The family automobile policy expressly 
states that the company will pay “all in 
terest on the entire amount of any judg- 
ment,” so it is hoped that there will be no 
further effort by the companies to restrict 
their obligations to interest which applies 
to that part of the judgment which is within 
the applicable policy limits. 


Persons insured.—This new provision re- 
places the old omnibus clause and much 
of the old use-of-other automobiles insuring 
agreement. One of its features is to provide 
owned automobile 

named 


coverage for use of an 
by any resident of the 
household, regardless of permission. The 


insured’s 


1955 standard provisions accomplished that 
purpose so far as the resident 


The 


coverage 


spouse Was 


concerned. family automobile policy 
that 
residing in the 
that all 


questions of permission for use by Junior 


to use by 


Che 


extends anyone 


household. result is 


of the cases which have litigated 


or other relatives or servants residing in 


the household have become obsolete so far 


Indemnity Company v 
134 N. Y. S. (2d) 443 


Corie, 206 
(1954); aff'd 


: Home 
Mise. 720, 


Automobile Policy 


as this policy is concerned. There is now 
coverage for use by all of such 
whether or not the use of the owned auto- 
mobile is im fact with the permission of 
anyone and even if the use is prohibited. The 
result may be a marked increase in losses 


persons 


to insurance companies, but with a corre- 
sponding and 


coverage, es- 


decrease in claim expenses 


coverage litigation. This new 
pecially for Junior, meets a crying need. 
The policyholder may try to restrict Junior’s 
operations by way of warnings, limitations 
and even prohibitions, but 
wants, should and now has a policy 
which will cover Junior even when he dis- 
instructions. It 


careful 


he nevertheless 
have 
obeys or disregards the 
may even encourage the 
holder to 
have withheld for fear of depriving Junior 
of permission and therefore 


pe licy- 


issue edicts he may heretofore 


coverage. 


that the 
not only 


Another innovation is 
automobile policy 


family 
sub- 
what was formerly known 
Other Cars cover- 
age’ to the named insured and spouse but 
affords a limited form of 

without premium 
charge to the relative of the named insured 
resident of the household. 
that Junior now has 
an extra premium charge 


affords a 
stantial share of 
Drive 


as “broad form 


also somewhat 
drive-other-cars coverage 
who is a 
This means 
without 


same 
coverage 
for the 
nonbusiness use of nonowned private pas- 
and 
ularly furnished for his use. 
The 


tions 


senger automobiles trailers not reg- 


coverage for persons and organiza- 


“legally responsible” for the use of 
automobiles is newly restricted in two re- 
is that there is no cover- 
if the 
named insured 
but hired by such person or 


spects. The first 
age for such person or organization 


automobile is owned by the 


organization. 


The second is that such person or organiza- 


1 
1 
+ 


tion has no coverage unless the actual use 


of the automobile or trailer is by a person 
thereto 


pre VISiC yn 


with respect 


who is an insured i 


parts (a) or (b) of the 


entitled ‘Persons Insured.” 


under 
This latter pro- 


Vision may present some intere sting ques- 


tions where the person qualifying under 


(a) or (b) is not covered with respect to 


a particular claim, as for instance where 


the injured is an employee of the person 
that the 
policy intends to cover the person or organi- 


zation 


so qualifying. The probability is 


responsible” if the 


“legally | person 
who is using the automobile or trailer qual- 
(b), regard to 


whether he has insurance for the particular 


ifies under (a) or without 


without opinion, 286 App. Div. 996, 144 N. Y. S. 


(2d) 712 
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An important feature of the “Persons 
Insured” provision: the sentence which 
expands the provision in the 1955 
provisions pertaining to severability 
of interests. 

© 


claim. Thus, in the supposed case the per- 
organization “legally responsible” 
have coverage with regard to the 
injury to the employee of the insured qual- 
ifving under (a) or (b) even though the 
insured so qualifying has no coverage with 
respect to the injury to his own employee. 


son or 
would 


\ very important feature of the “Per- 
sons Insured” provision is the last sentence, 
which expands a provision newly carried 
in the 1955 standard provisions pertaining 
to severability of interests. The intention 
of the underwriters has always been that 
where a policy would or might apply to 
several insureds, the unqualified term “the 
insured,” as used in the exclusions and con- 
ditions of the policy, meant only the person 
Thus, for example, the 
exclusion for injury to an employee of “the 
insured” deprives no one of coverage except 
with respect to his own employees. A num- 
ber of cases had arrived at a contrary re- 
sult, so the 1955 provisions undertook to 
spell out this underwriting intent by the use 
of the statement: “The term ‘the insured’ 
is used severally and not collectively is 
The family automobile policy 
this intention in a much more satisfactory 
“The 
applies separately to each 
insured against whom claim is made or 
suit is brought * While the effect of 
these changes should be to broaden cover- 
age so far as the results are concerned, 
it is emphasized that they are still only 
explanations of what the coverage has al- 


claiming coverage. 


spells out 


manner by the use of the statement: 
insurance 


Ways been. 


Definitions.—The term “named insured” 


newly includes the unnamed spouse, if a 
resident of the same household, for all pur- 
poses except cancellation of the policy. This 
change is largely editorial since such spouse 
had substantially the same status under the 


1955 standard provisions. 


The definitions of “owned automobile,” 
“private passenger automobile,” “utility auto- 
mobile” and “trailer” sweep into the policy 
all of the following equipment if owned 
by the named insured: (1) all private pas- 
senger, station wagon and jeep-type auto- 
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mobiles; (2) all automobiles with a load 
capacity of 1,500 pounds or less of the pick- 
up body, sedan delivery or panel-truck type; 
(3) all trailers designed for use with a pri- 
vate passenger, station wagon or jeep-type 
automobile, if not being used for business 
purposes with an automobile of a _ type 
other than as previously described. 


Temporary substitute automobiles are in- 
cluded as “owned automobiles” regardless 
of the type of automobile or trailer and 
whether or not owned by the named in- 
sured. The provision including as “tem- 
porary substitute automobile” one owned 
by the named insured or his resident spouse 
is new with the family automobile policy. 
Its principal importance is that it extends 
coverage for a truck owned by the named 
insured while used as a temporary sub- 
stitute for a private passenger or “utility” 
automobile owned by the named insured. 


The definition of “non-owned automobile” 
now includes coverage for the named in- 
sured and any relative residing in his house- 
hold with respect to an automobile owned 
by a resident in the household who is not 
a named insured, relative, private chauffeur 
or domestic servant. The family automo- 
bile policy follows the 1955 standard pro- 
visions in affording such coverage with 
respect to an automobile owned by the 
private chauffeur or domestic servant. 


The 


(without 


definition of “trailer’? now includes 
premium) 


with a 


trailers designed for 


use private passenger automobile 
being used with “utility automobiles.” The 
definition (plus the elimination of the trailer 
exclusion) further brings about coverage for 
“utility towing 


trailers owned or hired by the insured. 


automobiles” while such 


Exclusions.— The contractual 
workmen’s compensation obligations and 
trailer exclusions have been eliminated. The 
public and livery conveyance exclusion has 
now been made inapplicable to the named 
insured with regard to his occupancy of 
a nonowned automobile other than as an 
that the named insured has 
coverage for liability arising out of his oc- 
cupancy of a taxicab or bus. To the extent 
that the use of the taxicab or bus is for 
nonbusiness purposes of the named insured, 
this duplicates coverage which the named 
insured has under his comprehensive per- 
sonal liability policy. 


liability, 


operator, so 


exclusion for intentional 
injury caused by or at the direction of the 
insured. This exclusion is introduced be- 
cause of the elimination of “caused by acci- 
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dent” and replaces the assault-and-battery 
condition of the 1955 standard provisions. 


The family automobile policy contains a 
new fellow employee exclusion. This pro- 
vision was formerly carried as an exception 
to the omnibus clause. Because the excep- 
tion was held in. Shanahan * and earlier cases 
to be inhibited by Wisconsin’s omnibus 
statute,” some of the Wisconsin companies 
had moved the exception to the exclusion 
section where it was held valid in Schneider * 
because there it also applied to deny cover- 
age for the named insured with respect to 
his liability for injury to his fellow em- 
ployee. The new standard 
not apply to the named insured. 


exclusion does 
It, there- 
fore, effects no substantial change in cover- 
age and undoubtedly is still inhibited in 
Wisconsin. 


The family automobile policy contains a 
new garage exclusion. This provision was 
exception to the 
omnibus clause and no substantial change 


formerly carried as an 


in coverage is accomplished. 


The family automobile policy contains a 
new exclusion applicable to the use of a 
nonowned automobile in the automobile 
business. This was formerly carried as an 
exception to the use-of-other-automobiles 
insuring agreement and no substantial change 
in coverage is accomplished. 


The family automobile policy contains a 


new exclusion for business use of nonowned 
automobiles. This was formerly carried as 
an exception to the use-of-other-automobiles 
provision and no_ substantial 


accomplished, 


change in 
except that a 
trailer used with a private passenger auto- 
mobile operated or occupied by the named 
insured or by his private chauffeur or do- 
mestic servant is now from the 


coverage is 


excepted 
business use exclusion. 


The exclusion for property owned, trans- 
ported, rented to or in charge of the insured 
excepts a residence or private garage. How- 
ever, the exception now applies to any auto- 
mobile for which insurance is afforded by 
the policy and is no longer limited to private 
passenger automobiles. 


Financial responsibility laws.—The family 
automobile policy carries on in substantially 
the same form the limitation introduced 
into the 1955 standard provisions pertaining 


‘Shanahan v. Midland Coach Lines, 5 Auto- 
mobile Cases (2d) 773, 268 Wis. 233, 67 N. W. 
(2d) 297 (1954) 

®* Sec. 204.30(3). 

® Schneider, Admz. v. 
Cases (2d) 239, 266 Wis 
(1954) 


Depies, 7 Automobile 
43, 62 N. W. (2d) 431 


Automobile Policy 


to the 


concerns 


application of the paragraph whicl 
itself with the financial respon- 
sibility laws. The underwriters had always 
intended that the financial responsibility 
laws condition would subject the policy to 
the policy requirements of the financial re- 
sponsibility laws only after the policy had 
been certified as proof of financial respon- 
sibility for the future. A number of cases, 
however, had used the financial responsi- 
bility laws condition to read the statutory 
requirements into policy. It was 
accordingly considered desirable to express 
in the policy the limitation which always 
had been intended. This was done by the 
introduction of the words “When this policy 
is certified as proof of financial responsi- 
bility for the future.” 


every 


It is hoped that with the above qualifying 
wording the 1955 and 1956 policies will not 
be made subject to the policy requirements 
of the financial responsibility law except 
after the policy has been certified as proof 
of financial responsibility for the future. 
The result hoped for may not be accom- 
plished in New Hampshire because of a 
statutory situation there. However, in other 
states these new policies should be freed 
from the policy requirements of the financial 
responsibility except in 
they have been certified. 


laws cases where 


Limits of liability—In keeping with the 
elimination of “caused by accident,” the 
word “accident” in the limits-of-liability 
provisions has been changed to “occurrence.” 
The provision (new in the 1955 standard 
provisions) inserted to avoid any misinter- 
pretation that the property damage liability 
limit applies separately as respects each 
person or whose property is 
damaged has been retained in the family 
automobile policy as applicable to “each oc- 


organization 


currence.” 

A statement of the manner in which the 
property damage liability limit applied to 
accident” had not been considered 
necessary in the standard provisions which 
preceded the 1955 policy. 
of a series of decisions, including well- 
known Rutland,’ it desirable to 
express in the policy the philosophy that 
the property damage liability limit applies 
once to all damages arising out of injury 
to or destruction of all property of all owners 


7St. Paul-Mercury Indemnity Company v 
Rutland, 217 F. (2d) 585 (1954) (advance sheet 
only), opinion vacated, 5 Automobile Cases (2d) 
894, 225 F. (2d) 689 (CA-5, 1955) 


“each 
However, because 


became 





as the result of one accident. This philos- 
ophy has carried forward into the 
family automobile policy as applied to “each 
occurrence.” The new description of the 
application of the property damage liability 
limit is merely an explanation of the inten- 
tion of the underwriters 
ot the standard provisions, 


been 


since the origin 


Part Il—Medical Payments 


Medical payments coverage.- 
ance with the general approach of the fam 
ily automobile policy, the basic and extended 
medical payments 1955 
standard provisions are combined into one 
members of the family 
are treated as unit in Division 1 and 
all others are treated separately in Division 


2. Division 1 affords for the named insured 


In accord- 


coverages of the 


coverage, but the 
one 


relative residing in his household 
substantially the same coverage as provided 
for such 


C-2 of the 1955 standard provisions. For 


and each 


persons by Coverages C-1 and 


the “other person,” Division 2(a) is similar 
to the former Coverage’ C-1 except that a 
resident of the named 
(who is neither the named insured 


household of the 
insured 
nor spouse) no longer requires permission 
to use the owned automobile 

The 


payments 


afforded medical 
nonowned 
1955 


“other person” is 
relating to 
under the 


coverage 
automobiles similar to that 
standard plus 

nonowned is operated or 
pied by a relative and is a private passenger 
automobile or trailer not regularly furnished 


provisions coverage if the 


automobile occu 


for the use of such relative. The medical 
payments coverage follows the liability cover- 


this Medical 


office, store, 


ages in respect. payments 
coverage, in relation to a home, 
display or trailer, is newly af- 
forded to the named insured and 
in his household without description of the 


trailer and without the payment of an extra 


passenger 


relatives 


premium. 


Exclusions.—The employee exclusion has 
been eliminated. Medical payments cover 
age is newly extended to the named insured 
or relative as respects the use of a nonowned 
automobile as a public or livery conveyance. 
This will startle you: The named insured 
or relative residing in his household may 
no longer have medical payments coverage 
is struck by an automobile while oc- 
cupying a hand-car on a railroad track! 
The 1955 standard provisions included that 


if he 


coverage. 


Medical 


for the named 
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excluded 
while 


payments coverage is 


insured or a relative 


occupying an automobile owned by the 
named insured or any relative unless it 
qualifies under the term “owned automobile.” 
It is the purpose of this exclusion to deny 
coverage while the named insured or rela- 
truck (other than a 
truck) or bus so owned, except 
temporary substitute for 
passenger or “utility” 


tive is occupying a 
pick-up 
where used as a 
an owned private 


automobile. 


Conditions 

Policy period. This provision 
insuring agreement in the 1955 
streamlined 


Was an 
standard 
and 
the reference to ownership, maintenance or 
use for the 
been 


provisions. It has been 


purposes of use stated has 
eliminated. This elimination is 
with the elimination of 
of use in the declarations. 


con- 


sistent purposes 


Premium.—This condition is new and the 
companies are given the choice between two 
alternate provisions. It replaces a provi- 
sion for additional premium carried in the 
automobile defined—newly acquired auto 
mobile provision of the 1955 standard pro 
The effect on 


visions. condition has no 


coverage 


Action against company.—As respects the 
liability coverages, this condition has been 
clarify the intention that the 
insured is not permitted to implead the 
company in any action against him. In re- 
gard to the medical payments coverage, this 
revised to eliminate 
that an action would 

after the filing of 


revised to 


condition has been 


the former provision 
until 30 


proof of claim. 


not lie days 


Assignment.—This condition now pertains 


to the death of the resident spouse. 


Conclusion 


Once again, the standard provisions pro- 
gram, the companies which support it and 
the rating committees and joint forms com- 
mittee produce it, have performed 
an outstanding supplying the 
great majority of the automobile-insurance- 
buying public with a new, streamlined, sim- 
plified and adequate automobile policy which 
comes closer than ever to realizing, for the 
typical American family, what should’ be 
the goal of every policy—all of the insurance 
the family needs and ought to have which 
(for reasons of convenience or econ- 
better afforded in another policy. 


[The End] 
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Murder of Insured by the Beneficiary 


By WILLIAM E. MOONEY 


A beneficiary, acquitted of the charge of murdering the 


insured, may in a civil suit to recover the proceeds of 


life insurance be found to have feloniously killed him. 


\ PERSON who is mentally responsible 
E commits right to 
a life insurance policy on 
murdered, even 


and murder loses all 
the proceeds of 
the life of the 


though he 


person 
therein.’ 

Northern Life 
this 
it is contrary to the good order 


be the beneficiary 


Schmidt v 


gives a 


The opinion in 
Association ’* 
rule: 


good statement of 
of society, and an encouragement to crime, 


to allow a beneficiary who murders the 
assured to receive the benefits of the 
Any 


strongest temptation to crime, and give to 
the party interested the most potent 


insur- 


ance other rule would furnish the 
incentive 
to bring about the death of the insured, that 
he might profit thereby. The public has an 
interest in such matters over and beyond 
and 
hold 


public 


the individuals or societies involved, 


courts are not bound to enforce or 


offends 


law, of 


valid any contract which 
contravenes 


] 


morals, violates the 
Had the 
to the 


public certificate containe 


policy 
a provision effect that benefits would 

328, 152 S. E. 506 
‘‘Murder for Insur- 
1945 Insurance Law Journal 387 
Law Quarterly 512 (April 
various states—for ex- 


1 Smith v. Todd, 155 S. C 
(1930); Etheridge Jordan 
ance Money,”’ 
(July); 25 Temple 
1952) see statutes in 
ample, Ch. 16103, Sec. 32, Florida 

2112 Iowa 41, 83 N. W. 800 (1900). Various 
collections of cases may be found in 27 A. L. R 
1517, 70 A. L. R. 1539, 91 A. L. R. 1486, 26 
A. L. R. (2d) 979, 32 A. L. R. (2d) 1109 and 
19 Harvard Law Review 715 

' Carter v. Carter, 2 Life Cases 
So. (2d) 153 (Fla., 1956) 

‘ Recent cases in a similar vein follow: Smith 
v. Dean, 290 S. W. (2d) 439 (Ark., 1956); Beck 
v. West Coast Life Insurance Company, 228 
Pac. (2d) 832 (Cal. App., 1951), aff'd in 14 Life 
Cases 881, 38 Cal. (2d) 643, 241 Pac. (2d) 544 
(1952): Smith v. Greenberg, 121 Colo, 417, 218 
Pac, (2d) 514 (1950); Strickland v. Wysowatcky, 
128 Colo. 221, 250 Pac. (2d) 199 (1952); Stacker 
v. Mack, 130 N. E. (2d) 484 (Ind. App., 1955): 
Davis v. Unity Life Insurance Company, 14 
Life Cases 5, 43 So. (2d) 67 (La. App., 1949) 


(2d) 881, 88 


Murder of Insured 


be paid in the 
the life of the insured, 
opposed to public poli 
enforced.” 


event the beneficiary took 
would clearly be 


y, and would not be 


In a most recent case* the court said: 


“It is an axiom of the common law, sup- 
ported by admirable c Ff common 
justice, that no person should be permitted 
to benefit from his own wrong. It is offen- 
sive to our sense of right that a wrongdoer 
be allowed to exploit his wrongs to the 
injury of another and to the profit of him- 
self. The applied in 
many cases under insur- 
ance policies brought by beneficiaries who 
without killed the 
insured,’”™* 


mncepts of 


principle has been 


involving claims 


excuse or justification 


In some jurisdictions the 
that the outlived his 
killer and the insurance is accordingly to be 
The ec that this 
is a “fiction indulged in by the 


presumption is 


] 


indulged in deceased 


paid to the estate surts Say 


presumption 


Budwit v. Herr, 339 Mich. 265, 63 N. W. (2d) 
841 (1954): Gholson v. Smith, 14 Life Cases 678, 
210 Miss. 28, 48 So. (2d) 603 (1950); Bullock v 
Expressmen’s Mutual Life Insurance Company, 
234 N. C. 254, 67 S. E. (2d) 71 (1951): Neff v. 
Massachusetts Mutual Life Insurance Company, 
15 Life Cases 13, 96 N, E. (2d) 53 (Ohio App., 
1951), aff'd in 15 Life Cases 524, 158 Ohio St 
45, 107 N. E. (2d) 100 (1952): National Aid Life 
Association v. May, 13 Life Cases 949, 201 Okla. 
1450, 207 Pac. (2d) 292 (1949): Greer v. Franklin 
Life Insurance Company, 13 Life Cases 963, 148 
Tex. 166, 221 S. W. (2d) 857 (1949); Houser v 
Haven, 13 Life Cases 852, 32 Tenn. App. 670, 
225 S. W. (2d) 559 (1949). 

Federal cases: Taylor v. U. S., 1 Life Cases 
(2d) 268, 113 F. Supp. 143 (Ark., 1953): Pru 
dential Insurance Company of America v. Harri- 
son, 15 Life Cases 592, 106 F. Supp. 419 (Calif., 
1952); Manufacturers Life Insurance Company 
v. Moore, 1 Life Cases (2d) 667, 116 F. Supp. 
171 (Calif., 1953); U. S. v. Kwasniewski, 14 Life 
Cases 611, 91 F. Supp. 847 (Mich., 1950). 
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Mr. Mooney is general attorney for 
Woodmen of the World Life Insur- 
ance Society, Omaha, Nebraska. 


courts so the killer will not profit by his 
This would seem to be a “main 
reason, when better 
at hand. However, it indicates that courts 
will decide against such a murderer and 
think up arguments later on. 


crime.” 


strength” reasons are 


that most 
For ex- 


This rule seems to be one 
courts will carry out to the letter. 
ample, where a beneficiary intentionally and 
unlawfully kills an insured, the disqualifica- 
tion remains even though such beneficiary 
was acquitted of the murder in a criminal 


action.” 


Conviction or Acquittal 


The fact that the alleged murderer was 
convicted or acquitted in a criminal action 
has no effect on a suit by the beneficiary for 
the insurance proceeds. Naturally, evidence 
as to what a jury may have decided in the 
criminal case is usually not admissible in 
the civil case. In a criminal case guilt must 
be predicated on a finding of murder beyond 
a reasonable doubt, whereas in a civil case 
a murder may be proven by a preponder- 
ance or slightly greater weight of the evi- 
dence. Then again, an acquittal in a criminal 
case may be due to inability or failure to 
produce witnesses that are available when 
the civil case is tried. Thus, a beneficiary 
who was acquitted in a criminal court may 
in a civil case be found to have killed the 
insured feloniously and lose the insurance 
proceeds.” In Kansas, however, the benefi- 


5In re (2d) 68 
(1955). 

® New York Life Insurance Company v. 
daugh, 94 F. (2d) 104 (S. C., 1938). 

™ New York Life Insurance Company v. Mur- 
daugh, cited at footnote 6: Horn v. Cole, 6 Life 
Cases 778, 203 Ark. 361, 156 S. W. (2d) 787 
(1941). See, also, Minasian v. Aetna Life In- 
surance Company, 295 Mass. 1, 3 N. E. (2d) 17 
(1936) 

8 Moller v, Aetna Life Insurance 
142 Kan. 35, 46 Pac. (2d) 22 (1935) 

® Gholson v. Smith, cited at footnote 4 

% Goodwin v. Continental Casualty Company, 
175 Okla. 469, 53 Pac. (2d) 241 (1935): Beene 
v. Gibraltar Industrial Life Insurance Company, 
11 Life Cases 393, 116 Ind. App. 290, 63 N. E. 
(2d) 299 (1945): Bibbs v. Fidelity Health € 
Accident Company, 71 S. W. (2d) 764 (Mo. 
App., 1934); Keels v. Atlantic Coast Line Rail- 
way Company, 159 S. C. 520, 157 S. E. 834 
(1931); Moorman v. National Casualty Com- 
pany, 12 Life Cases 506, 49 Ohio L. Abs. 61, 
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Byers’ Will, 144 N. Y. S 


Mur- 


Company, 


first be convicted of the homi- 
cide, so an acquittal would settle the ques- 


tion.® 


Clary must 


The general rule may be stated that one 
who is convicted of killing the insured may 
have the matter passed on again in a civil 
suit to obtain the insurance proceeds.” The 
criminal evidence or judgment of convic- 
tion is not admissible in the civil proceed- 
ing.” Admission of judgment 
viction of involuntary manslaughter 
held to be error." However, there are de- 
cisions supporting a minority rule, For instance, 
a record of conviction of the beneficiary for 
murdering the insured was held to be prima- 
evidence of guilt” or conviction of 
arson.” In West Virginia (by reason of 
the statutory language) a conviction in the 


showing a 
was 


facie 


criminal case was held to be absolutely con- 


clusive in the civil case.“ 


Conviction Less Than Murder 


Whether a conviction for something less 
than murder may bar the beneficiary in the 
civil action is also unsettled. A conviction 
for manslaughter been held to mean 
there was no intentional injury and, thus, 
a recovery could be had.” However, on 
the contrary, it has been held that a right of 
recovery would still be against public policy.” 


has 


Conclusion 


In many states statutes have been enacted 
which provide, in substance, that a person 
who is convicted of the murder of another 
shall not inherit from another, or acquire as 
a surviving spouse, any interest in the es- 
tate, including life insurance, of the decedent 
by reason of the death.” In the words of 
Justice Field: “It would be a reproach to 


(Continued on page 246) 
75 N. E. (2d) 806 (1947): Minasian v. Aetna Life 
Insurance Company, cited at footnote 7: Warren 
v, Pilot Life Insurance Company, 1 Life Cases 
982, 215 N. C. 402, 2S. E. (2d) 17 (1939). 

1 Keels v. Atlantic Coast Line Railway Com- 
pany, cited at footnote 10 

1% Sovereign Camp, W. O. W. v. 
400, 158 So. 192 (1934): 
140 So. 410 (1932). 

4% Hagle, Star & British Dominions Insurance 
Company v. Heller, 149 Va. 82, 140 S. E. 314 
(1927). 

“™ Metropolitan Life 
Hill, 115 W. Va. 515, 


Gunn, 227 Ala 
see, also, 224 Ala. 444, 


Insurance Company v. 
177 S. E. 188 (1934). 

6U, 8. v. Kwasniewski, cited at footnote 4: 
Minasian v. Aetna Life Insurance Company, 
cited at footnote 7 

“ Strickland v. Wysowatcky, 
note 4; Mackowiak v. Polish Union of America, 
258 N. Y. S. 134, 236 App. Div. 44 (1932). 

% For illustration see 1955 Illinois Revised 
Statutes, Ch. 3, Sec. 167. 
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Jomt Tenancy and Marital Deduction 


as They Relate to Life Insurance 


By KENNETH TEASDALE 


Mr. Teasdale presented this paper at the 
forty-ninth annual meeting of the Legal 
Section, American Life Convention, held 
n Chicago last October. He ts a mem 
ber of the law firm of Cobbs, Arm- 
strong, Teasdale & Roos, St. Louts 


T HE ATTORNEY engaged in 
planning practice deals with many types 
of clients. 


estate 


Some are successful businessmen, 
interested in passing on a going business to 
retired professional men, 


a son; some are 


interested in maintaining a wife in the 
standard of 


tomed; others are young family men, inter- 


living to which she is accus- 
ested in providing for their wives and for 
college educations for young children, should 
statistic long 
Labor Day weekend. Some estates will in- 
clude amounts of “blue 
chip” corporate stock and still others shares 
However, 


they become a sad over a 


large cash, others 
of stock in closed corporations. 
no matter what the social or economic Ssta- 
tion of the deceased, the size of the estate 
or the composition of the assets in the es- 
tate, the estate planner can be fairly certain 
of one thing—he must give proper consid- 
eration to the most 
disposition of proceeds of life insurance poli- 


cies on the life of the 


effective 


with 


assets 


single asset perhaps appears equal 
in the inventory of 
which the estate plan is formulated. 


The 


Insurance are 


frequency from 


pe ypularity of life 
other 


reasons for the 
many. No investment 
offers the safety and protection of life in 
Lite is one of the few 
assets which increases in value without 
subjecting the owner to possible added 
income or capital gains tax. As yet, the 
has not seen fit to tax the 


surance, Insurance 1S 


government 


owner of the policy on the appreciation of 


face value over cost price. 
Further, insurance proceeds are liquid and 
will not shrink in value except as the buy- 
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method of 


insured. No other 


Un- 


which 


ing power of the dollar may decrease. 
interest in a business 
must be sold at 


insurance proceeds 


like an going 
a torced sale price to pay 
estate taxes, retain the 
same value to the estate. 

Also, no flexible. No 
other asset lends itself so well to so many 
methods of distribution. On the death of 
the named insured, the proceeds may be 
payable in cash to a named beneficiary or 
to the executor or administrator of the 
insured. Perhaps, prior to his death, the 
insured selected a settlement option by 
which the proceeds will be distributed to 
named beneficiaries under the terms of the 
settlement most desirable by the 
insured; perhaps the beneficiary will elect 
to receive the proceeds as an annuity under 
one of the settlement 
in the policy; or 


other asset is so 


deemed 


options contained 
perhaps the named bene- 
ficiary will decide to permit the insurance 
company to retain the proceeds, invest them 
and pay him the interest while keeping the 
principal available for a “rainy day.” Per- 
haps, prior to his death, the insured decided 
to set up an insurance trust whereby the 
proceeds were made payable to a named 
trustee, who had undertaken to invest and 
disburse the according to the 
desires of the 


proceeds 
and insured as ex- 
pressed by him in a trust instrument. 


wishes 


As can readily be seen, many avenues are 
open to the estate planner in the disposition 
of life insurance proceeds. A proper selec- 
tion of method, however, to meet a particular 
objective can make a substantial difference 
in the net dollars transmitted after taxes 
to the ultimate beneficiaries. 

It would be impossible, of course, to dis- 
cuss all facets of life insurance in estate 
planning in an article of this length. There- 
fore, let us consider briefly some of the 
many aspects of utilization of life insurance 
in estate planning, while giving particular 
attention to co-ordination of life insurance 
with in order to 
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other assets of an estate, 





accomplish maximum tax savings through 
use of the marital deduction. 


Prior to the 1954 Internal Revenue Code 
the combined effect of the “incidents of 
ownership” test and the “payment of premi- 
ums” test was to make life insurance in- 
cludable in the estate of the insured in 
almost all situations. Even 
held in a funded trust were subject to in- 
clusion in the gross estate, the money to 
pay premiums having come indirectly from 
the insured. 


the pr ceeds 


The best arrangements taxwise have in- 
volved either distributing proceeds of in- 
surance by will or insurance trust, which 
make the optimum use of the marital deduc- 
tion, or by designating settlement options 
which qualify for the marital deduction. 
Briefly stated, the marital deduction is a 
deduction up to one half of the adjusted 
estate of all amounts which 
either outright to the surviving spouse (here- 
inafter widow) or in 
such form as may qualify for the marital 
deduction under the Code and Regulations. 
The requirements for qualifying for the 
marital deduction as respects life insurance 
proceeds are spelled out by Section 2056 
(b)(6) of the Code of 1954. If the proceeds 
are distributed under a settlement plan, the 
widow must receive installment or interest 
payments at least annually, commencing 
not later than 13 months after the 
dent’s death; further, the widow must have 
the power to appoint the qualifying portion 
to herself or her estate. This power must 
be exercisable by the widow alone and in all 
events. 


2TOSsS pass 


referred to as the 


dece- 


The marital deduction is not by its nature 
a tax-saving device. It is rather a method 
of postponing tax liability from the date 
of death of a decedent to the date of death of 
his surviving The real tax ad- 
vantage of the marital deduction is in the 
expectation that a substantial portion of the 
assets passing to the surviving spouse will 
be used up prior to her death, thus reducing 
the gross estate subject to tax on her 
death. The rate of estate tax increases as 
the size of the Thus, in 
cases where the surviving spouse dies with 
no estate other than that previously received 
from her deceased spouse, the will 
be taxed at a much resulting 
in considerable tax savings. 


spc use, 


estate increases. 


assets 


lower rate, 


Although considerable tax savings may be 
accomplished by the use of the marital de- 
duction, there are certain situations in which 


the unwise use of the marital deduction 
could conceivably increase, rather than de- 
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There are some situations in which 
the unwise use of the marital deduc- 
tion could increase, rather than de- 
crease, the total estate tax. 

® 


crease, the total estate tax. One of these 
situations is where both husband and wife 
have large individual estates. For example, 
suppose a husband and wife both have 
estates of $500,000. If the husband should 


dispose of an amount of his property suf- 


ficient to take maximum advantage of the 
marital deduction, his taxable estate would 
be in the neighborhood of $250,000. Sup- 
pose the widow, either because she fails to 
survive her spouse for a long enough period 
of time or for other reasons, fails to dispose 
of a large portion of the estate. The $250,000 
received from her husband added to the 
$500,000 which she already had gives the 
widow an estate approximating $750,000 
Because the estate tax rates increase as the 
size of the increases, it would be 
more advantageous to pay tax on two 
$500,000 estates than one $250,000 estate and 
one $750,000 estate. In this particular case 
the difference in total tax would amount 
to approximately 2 per cent plus of $250,000, 
or approximately $5,000. 


estate 


As can readily be seen, there will be some 
point where a married person with a large 
estate will not benefit tarwise by leaving a 
full one half of his estate to an equally 
wealthy spouse in such form as to qualify 
for a marital deduction. Where this point 
is, of course, depends upon the size of the 
respective estate, the ages of the spouses 
and their individual needs and characteristics 


Perhaps the most widely used and suc- 
cessful method of distributing the 
of a decedent so as to take maximum ad- 
vantage of the marital deduction is the 
so-called “double trust.” By this plan the 
estate of the husband is divided into two 
portions, one portion equals one half of the 
adjusted determined for 
estate tax (which 
we shall “marital 
deduction trust”) is left in trust for the 
surviving with a general power of 
appointment in her to appoint the corpus, 
either by deed or will, to herself, her estate 
or third She, of course, may be 
given limited or complete power of en- 
croachment, though this is not requisite. 
The remainder of the estate is left to a 
trustee (usually the same trustee) in trust 
for the benefit of the children or other 
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assets 


estate as 
purposes. This portion 
hereafter refer to as the 


gross 


spt use 


persons. 





This trust 
referred to as the “residuary trust.” 


ultimate beneficiaries. may be 

In the 
event that the widow fails to exercise her 
power of appointment, the part of the 
corpus of the marital deduction trust re- 
maining at her death is retained by the 
trustee to be added to the corpus of the 
residuary trust and held for those purposes 


both of the 
estates, the 


event that 
individual 


In the 
have 


spouses 
marital 
deduction trust might well be reduced from 


large 


one half of the adjusted gross estate to one 
fourth or less, depending upon the factors 


previously discussed. 
By this marital 
deduction 


method the optimum 
is obtained by the estate of the 
husband and the largest net amount is 
passed to ultimate beneficiaries. 


It is axiomatic that it is always at least 
as advantageous for an asset to be excluded 
from the gross estate altogether as it is for 
the same asset to be mcluded in the gross 
estate and then deducted as property pass- 
ing to a surviving qualifying for 
the marital deduction. However, prior to 
the Internal Revenue Code of 1954 it had 
been practically impossible to prevent the 


spouse 


inclusion of life insurance proceeds in the 
estate of the insured for federal estate tax 


purp¢ ses, 


Since 1954 something new has been added. 
By the abolition of the “payment of premi- 
ums” test it is exclude 
completely the proceeds of life insurance 
policies from the gross estate of the insured 
decedent and, thus, pass the proceeds to the 


now possible to 


beneficiary free from the estate tax. 


The test applied for determining whether 
or not insurance proceeds are included in 
the gross estate of a decedent has changed 
much and often since life insurance proceeds 
were first made subject to the federal estate 
tax. The Revenue Act of 1918, Section 402 
(f), provided that the gross estate should 
include the proceeds of insurance “under 
taken out by the decedent upon 
with the exclusion of $40,000 
for proceeds of life insurance payable to 
named beneficiaries. 


policies 
his own life” 


Under the early acts the principal test 
used for determination of the includability 
of life insurance proceeds in the estate of 
the insured was the payment of premiums. 
It was even held that although the act 
read “taken out by the decedent upon his 
own life,” this was not to be construed as 
the test. If premiums paid 


directly or indirectly by the insured, the 


were either 


1CCH Dec. 17,651, 14 TC 902 (1950). 
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proceeds were nonetheless included in his 
Later, by virtue of T. D. 5032, which 
amended Treasury Regulation 80.27 in Janu- 
ary of 1941, the “incidents of ownership” 
test was established as to 


ceeds payable to named beneficiaries. 

The right of an 
to economic benefits arising from the policy, 
the power to 


estate. 


insurance pro- 


insured or of his estate 


change the beneficiaries, to 
surrender or cancel the policy, to assign it, 
to pledge the policy for a loan, or to obtain 
from the insurer a 
render 


loan against the sur- 


value of the policy, all were con- 


ownership.” If the 
of these rights, the insur- 


sidered “incidents of 


insured had any 
ance proceeds would, in all probability, be 
included in his gross estate for estate tax 


purposes. 


Then, in 1942, the Internal Revenue Code 
was amended so that either the payment of 
premiums or the retention of any of the 
“incidents of ownership” by the deceased 
immediately prior to his death would cause 
the proceeds of life insurance policies to 
be included in the estate. 
During the period from 1942 to the effective 
date of the 1954 Code, insurance was in- 
cluded in the gross estate of an insured if 
the insured paid the premiums on the 
policy, either directly or indirectly, or if the 
insured could surrender the policy for cash, 
borrow money the policy, change 
the beneficiary or control the 


insured’s 


rross 


against 
otherwise 
distribution of the proceeds. 


Estate planners immediately found the 
“nayment of premiums” test difficult to cir- 
cumvent. Although 
devised to provide for the payment of in- 
surance premiums by someone other than 


succeeded in avoiding the 


many schemes were 


the insured, few 
inclusion of the insurance in the gross estate. 
In one Estate of E. A. Showers} a 
husband transferred policies on his life ir- 
revocably to his wife without reserving any 
of the incidents of ownership. Previously 


case, 


he had made a gift to his wife of an interest 
in certain oil leases. Because the premiums 
on the policies were paid by the wife from 
income produced by the oil leases, the Tax 
Court that the insured was indi- 
rectly paying the premiums on the policies. 
Although this was not always 
followed, this extent to 
which the courts went to include insurance 


reasoned 


reasoning 
case shows the 
proceeds in the estate. 

The funded insurance trust was also used 
in an unsuccessful attempt to avoid the 


inclusion of insurance in the estate of a 


decedent. By this plan the insured irrevo- 
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cably transferred all incidents of ownership 
of the policies to a trustee. He further 
transferred cash and securities to the trus- 
tee sufficient to produce income equal to or 
greater than the premiums required on the 
policies. Even though the incidents of 
ownership had thus been transferred from 
the insured, and provision had been made 
for someone other than the insured to pay 
the premiums on the policies, the proceeds 
were yet included in the estate of the in- 
sured. The Commissioner of Internal Reve- 
nue took the position that the insured was 
indirectly paying the premiums on the poli- 
cies. It had already been held that the 
income from the trust was taxable to the 
grantor-insured. It was not difficult to carry 
this reasoning one more step and conclude 
that the payment of insurance premiums 
with income from principal originally pro- 
vided by the insured was in fact indirect 
payment of premiums by the insured. 


Indeed, Regulations 105, Section 81.27(a) 
under the former Code stated that “a dece- 
dent similarly pays the premiums or other 
consideration if payment is made by a cor- 
poration which is his alter ego or by a 
trust whose income is taxable to him, as for 
example, a funded insurance trust.” 


At last, in the 1954 Code, the “payment of 
premiums” test was abolished. At least for 
the present, then, it matters not who pays 
the premiums on the insurance but only 
who has the incidents of ownership in the 
policy. 


The insured may now have other persons 
take out new policies of insurance on his 
life, and transfer insurance policies which 
are currently in effect to another, continue 
to pay the premiums thereon, and yet not 
have the proceeds included in the insured’s 
gross estate. Although the course of future 


legislation remains uncertain, there has 
been a noticeable scramble to assign poli- 
cies now in effect and to acquire policies 
with someone other than the insured as 
the owner. 


There are, of course, obvious limits to 
this sort of planning. They are the same 
mathematical limits which circumscribe the 
use of the marital deduction. An assign- 
ment of a policy to a spouse means that 
the policy will be included in her estate. If 
the net effect is to create a greater com- 
bined tax burden, then the assignment is a 
false economy—or at least a shortsighted 
one. Relinquishment of the lifetime benefits 
of life insurance (cash surrender value and 
loan collateral) are points to consider care- 
fully with the client. He must understand 
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that cash which would have been available 
to pay taxes on his estate will be diverted, 
and only the willingness of his spouse to 
use the proceeds of insurance to purchase 
assets from the estate protects it from 
possible forced liquidation to pay taxes. 
Assume that the client is in a position to 
accept these limitations—is there another 
way to accomplish the same objectives at a 
greater tax saving? 


The irrevocable insurance trust, thanks 
to the exit of “payment of premiums,” now 
assumes greater significance in the estate 
planning picture. Irrevocable inter vivos 
trusts are not new. Assuming the trust 
surmounts the “contemplation of death” 
obstacle, a new and separate taxable estate 
is created. After gift tax requirements 
(which are approximately 75 per cent of 
estate taxes on a given amount of assets) 
have been met, there is no second tax on 
the death of the life beneficiary. The gift 
tax, however, is on the full market value of 
assets transferred to the trust. 

3y transferring insurance policies to an 
irrevocable insurance trust, free of any in- 
cidents of ownership by the insured, a trust 
for the life of the spouse and the desired 
period for children can be created with a 
gift tax only on the replacement value of the 
insurance. The proceeds are thus excluded 
from both the husband’s and wife’s estate, 
and the single and lesser gift tax is assessed 
upon only a fraction of the face value of 
the policies. This can be accomplished even 
though the insured continues to pay the premi- 
ums. There will, of course, be a gift tax 
on the annual premiums paid by the insured 
on policies held by a trustee. Under the 
Code and Regulations, a transfer of insur- 
ance policies to a trustee (as opposed to a 
transfer to the beneficiary) and the subse- 
quent payment of premiums by the insured 
on the policies held by such trustee are 
considered gifts of future interests in prop- 
erty which are in turn specifically excepted 
from the $3,000 exclusion permitted by 
Section 2521 of the Code. The lifetime ex- 
emption of $30,000, however, to the extent 
not previously utilized, may be applied to 
absorb the annual gift of premiums. De- 
spite the gift tax on premiums, the net 
workout is substantially in favor of this 
approach, particularly where the spouse has 
a large estate of her own. Thus, where this 
method was formerly limited to paid-up 
insurance, it can now operate even during 
the premium-paying period. 


Exclusion of insurance proceeds from the 
insured’s estate also has a salutary effect 
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e 
Thanks to the exit of “payment of 
premiums,” the irrevocable insurance 


trust assumes greater significance 


in the estate planning picture. 
* 


upon the use of the marital deduction. 
Property which passes other than by will 
Or intestacy and qualifies for the marital 
deduction (such as insurance and jointly 
held property) restricts the amount which 
can be placed in the marital trust under a 
so-called marital deduction formula. More- 
over, if more than one half of the adjusted 
passes to the to the 
extent of the excess such property is sub- 
jected to a double tax—at the husband’s 
death and again upon the death of the 
spouse. By segregating insurance proceeds 
in a trust which is neither a part of the 
husband’s estate nor the estate of his spouse, 
the likelihood of property passing to the 
spouse in the marital deduction 
allowance can, if that result is desired, be 
sharply reduced. 


gross estate spouse, 


excess of 


How, then, can an insured presently 
exclude the proceeds of life insurance from 
his gross estate? The Code requires that 
he rid himself of the “incidents of owner- 
ship” of the policy, including any possibility 
that he might possess a reversionary in- 
terest exceeding 5 per cent of the value of 
the policy immediately prior to his death. 
Regulations 105, Section 81.27(c), sets out 
the incidents of ownership: 


“ee 


Incidents of ownership’ in the policy 
include, for example, the right of the insured 
or his estate to its economic benefits, the 
power to change the beneficiary, to sur- 
render or cancel the policy, to assign it, to 
revoke an assignment, to pledge it for a 
loan or to obtain from the insurer a loan 
against the surrender value of the policy, 
etc.” 


An irrevocable assignment of a policy to 
a third person or trustee with no power in 
the insured to change the beneficiary, bor- 
row on the policy, pledge it as security or 
surrender it for cash will generally elimi- 
nate all of the incidents of ownership. 


A very recent case which seems to go 
very far in extending the meaning of the 
term “incidents of ownership” is Commis- 
sioner v. Estate of Karagheusian. In this 
case the wife of the decedent took out a 
policy on the life of the decedent on De- 


256-1 ustc { 11,605, 233 F. (2d) 197 (1956). 
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cember 23, 1927. In 1928 she assigned the 
policy to a trust for her life and the life 
of a daughter. The trust was amended in 
1932 so that the could further alter 
the terms of the trust only upon the consent 
of the insured and the daughter. The Tax 
Court * held that the insured died possessed 
of none of the incidents of ownership in 
the policy. The Court of Appeals for the 
Second Circuit overruled the Tax Court 
and held that the proceeds of the policy 
were included in the estate. The court said: 
“Tt makes no difference whether under the 
trust instrument the decedent may institute 
changes or whether he must merely consent 
to them. In either case only the three par- 
ties acting together can modify the trust. 
If the decedent acting with others can 
effectively change the beneficiary of the 
policy, he possesses an incident of owner- 
ship.” Following this reasoning, not only 
the power to change the beneficiary but 
power to prevent the change of 
beneficiary is an incident of ownership. 
Since the adoption of the “incidents of own- 
test as the sole test of the inclusion 


wife 


also the 


ership” 
of life insurance proceeds in the estate of 
the insured, the estate planner must watch 
very closely for further enlargement 
of the definition of “incident of ownership” 
by the courts. 


any 


The mere transfer of existing policies to 
third persons so that the insured possesses 
none of the incidents of ownership does not 
guarantee that the policies will not be in- 
cluded in the insured’s estate. It is the 
reversionary interest provision which has 
caused the most confusion in transferring 
ownership of existing insurance policies. 
The wording of the Code section is such 
that reversions amounting to 5 per cent of 
the value of the policies at the time of the 
death, though arising by 
operation of law, will cause the inclusion of 
the proceeds in the insured’s estate. There 
is a great difference of opinion concerning 
the intended meaning of this section. Some 
have argued that the word reversion means 
reversion in the “property law” sense of the 
word and, thus, that Congress intended to 
include only reversions arising by operation 
of law from the instrument transferring the 
policy of insurance. Others argue that any 
possibility that the insured will become 
owner of the policy will cause the inclusion 
of the proceeds in the estate of the insured. 
Such possibility could arise when the named 


insured’s even 


beneficiary predeceases the insured and the 
proceeds revert to the insured or his estate. 
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Because of the conflicting interpretations 
of this section, there is a good possibility 
that Congress will amend same. Until the 
meaning is clarified, either by Congress, the 
courts or the regulations, it has been sug- 
gested that several contingent beneficiaries 
be named in the policy, with a charity as 
an ultimate contingent beneficiary, to insure 
that no reversion will occur. The wording 
of the policy must also be read very care- 
fully to ascertain whether or not it contains 
any language which would give rise to a 
reversionary interest in the insured. 


Assuming, then, that it is deemed advis- 
able to transfer insurance policies, what is 
the gift tax consequence’ For gift tax pur- 
poses, new life insurance policies are valued 
not at cash surrender value but 
replacement 


rather at 
cost. Because new ordinary 
life policies would have little or no 
surrender value, many taxpayers argued 
that the cash surrender value of a policy 
should be the measure of value of a gift of 
the policy. This argument was rejected by 
the Supreme Court in 1941 in the case of 
Guggenheim v. Rasquin.* 


cash 


Although the Guggenheim case involved 
single premium replacement 
cost test was followed as to ordinary life 
policies in M. R. Phipps, where at the date 
of the gift only the first two annual pre- 
miums had been paid on two ordinary life 
policies which the taxpayer had transferred. 
These particular policies would have no 
cash surrender value until the expiration of 
three years from the date of issuance. The 
court held that the proper valuation of the 


policies, the 


policies for gift tax purposes was the cost 
of duplicating them at the date of the gift 
rather than the 
that date. 


cash surrender value at 

Under Regulations 105, Section 86.19(i), 
single premium or paid-up policies are now 
valued at the amount which the company 
would charge for a single premium contract 
of the same amount on the life of a person 
The value of ordi- 
nary life policies which have been in effect 
for some time and on which further 


the age of the insured. 


pre- 


miums are to be paid is approximated by 
adding to the terminal reserve value at the 
date of the gift the proportionate part of the 
gross premium last paid prior to the gift. 


By use of the gift tax marital deduction, 
the split-gift provision and the gift tax ex- 
emption provision of the current Code, 
much of the gift tax may be avoided. If 


‘41-1 usrc { 10,013, 312 U. S. 254 (1941). 
5 CCH Dec. 11,686, 43 BTA 790 (1941). 
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neither spouse has ever used any part of 
the $30,000 lifetime exemption, insurance 
valued for gift tax purposes at $66,000 may 
insured, with the 
joinder of his spouse, to a third person, such 
as a child or trustee, tax Thereafter, 
each spouse may make annual gifts of pres- 
ent interests of $3,000, or by use of the 
split-gift provision of the 1954 Code, Section 
2513, one spouse may join in the other’s 
transfer of insurance valued at $6,000 to a 
third person without incurring any gift tax. 
If the transfer is made to the spouse, as 
opposed to a third person, one half of the 
value of the gift may be deducted as a 
marital deduction, pursuant to Code Section 
2523. 


be transferred by an 


free. 


Of course, it must always be remembered 
that even though an insured having 
none of the incidents of ownership of the 


dies 


policies, the proceeds of insurance policies 
may be included in his gross estate as a 
transfer in contemplation of death. All 
transfers without adequate consideration 
made within three years of the date of death 
are presumed to have been made in con- 
templation of death (Section 2035 of the 
Code). This situation is further complicated 
by the fact that although premium payment 
by the insured does not now cause the 
proceeds to be included in the gross estate, 
all premiums paid by the insured within 
three years of his death may be held to be 
transfers in contemplation of death. This 
could that portion of the insurance 
proceeds attributable to premium paid in 
contemplation of death to be 
federal estate tax. 

The 


seems to 


cause 
subject to 


decision in Liebmann v. Hassett* 
support this argument. In the 
Liebmann case a policy of life insurance 
was held to have been transferred in con- 
templation of death where it was transferred 
without adequate consideration within three 
The transferee 
then paid the premiums within the three- 
year period prior to the death of the in- 


The court held that the portion of 
the insurance proceeds which were attribut- 


years of the insured’s death. 


sured. 


able to the premiums paid by the transferee 
were not includable in the decedent’s gross 
estate. By this same reasoning, the Treas- 
ury might argue that the converse is true, 
that is, the portion of the 
tributable to the 


insured transferor within the 


proceeds at- 
premiums paid by the 
three years 
prior to his death should be included in the 


gross estate of the insured for tax purposes. 


45-1 ustc § 10,184, 148 F. (2a) 247 (CCA-1, 
1945). 
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Prior to the 1954 Code, the Commis- 
sioner of Internal Revenue took the 
position that all proceeds under a 
particular policy had to be subject 
to the requisite power of appoint- 
ment in order to qualify for the 
marital deduction. The Revenue Act 
of 1954 states that those portions 
of the proceeds subject to the req- 
uisite power of appointment quali- 
fy for the marital deduction. 
« 

The economic benefit incident to owner- 
ship of policies is obvious. In many cases 
it will not be advisable for the insured to 
part with these incidents of ownership. In 
such cases the proceeds will, therefore, be 
included in his gross estate and subject to 
the estate tax. It must then be 


whether or not it is advisable to distribute 
the insurance 


decided 
proceeds to the surviving 
beneficiaries. If the 
estate is composed largely of jointly held 


spouse or to other 
property, which passes by operation of law 
to the 
the marital deduction, it 
to select a settlement option which will not 
qualify for the marital deduction. It must 
be remembered that the marital deduction 
merely postpones the federal tax until the 
death of the surviving spouse, and that it 
does not avoid the tax. Therefore, in order 
to qualify for the marital deduction, gen- 
erally, an must pass to a surviving 
manner that it will be 
included and thus taxed in her estate. Pro- 
ceeds of a settlement option whereby the 
widow life, with 
no power to invade the principal, do not 
qualify for the marital deduction, nor will 
such included in her 
They, thus, would pass upon her 
death to other named beneficiaries, subject 
to but one tax. 

Section 2056(b)(6) of the Internal Rev- 
enue Code of 1954 clearly and concisely 
sets forth the requirements which a settle- 
ment option must satisfy in order for the 
proceeds to qualify for the marital deduc- 
tion. Briefly, 
follows: 


surviving spouse and qualifies for 
may be advisable 


asset 


spouse in such a 


receives the income for 


pre ceeds be gross 


estate. 


these requirements are as 

(1) The installment or interest payments 
must be payable to the surviving spouse 
annually or more frequently, commencing 
not later than 13 months after the decedent’s 
death, 


Joint Tenancy and Marital Deduction 


(2) All amounts or a specific portion of 
such amounts payable during the life of the 
surviving spouse must be payable only to 
the spouse. Also, the spouse must have the 
power to appoint in favor of herself or her 
estate (whether or not she may appoint in 
favor of others) with no power in any other 
person to appoint any qualifying portion to 
anyone other than the surviving 
The power to appoint may be exercisable 
by will or lifetime, but must 
be exercisable by the alone and in 


spouse. 


during her 
spt use 


all events. 


Keeping in mind the theory of the marital 
deduction, that is, the postponement of the 
estate tax until the death of the surviving 
spouse, it is safe to say that in order for 
insurance proceeds to qualify for the marital 
deduction they must pass to the surviving 
spouse in such form or subject to such 
power as will subject them to inclusion in 
in the gross estate of the surviving spouse, 
assuming she retains them until her death. 
Nearly all current life 
contain several settlement which 
qualify for the marital deduction. Among 
the most common are options providing for 
a straight life annuity to the surviving 
spouse with no refund at death; the option 
for income for life of the surviving spouse 
with payment guaranteed for a certain pe- 
riod, with any amounts unpaid payable to 
the surviving spouse’s estate or as she may 
appoint; and the option whereby the widow 
is paid interest for life with power in her 
to appoint as to the principal sum. 


insurance policies 
( yptic ms 


Prior to the Code of 1954, the Commis- 
sioner of Internal Revenue took the position 
that all proceeds under a particular policy 
had to be subject to the requisite power of 
appointment in order to qualify for the 
marital deduction. Fortunately, the Rev- 
enue Act of 1954 specifically that 
those portions of which are 
subject to the requisite power of appoint- 
ment qualify for the marital deduction. 
This is especially significant where single 


states 
the proceeds 


policies of large amounts are involved and 
it is not advisable to pass the entire pro- 
ceeds as marital deduction property. 


As may be seen, the estate planner now 
has many alternatives in the selection of a 


method of handling life insurance proceeds 
estate. He must 

the advisability of 
ance proceeds from the estate of the insured 
by inter transfer of the 
ownership. If this removal is deemed ad- 
visable (in spite of the loss to the insured 
of the economic benefits derived from own- 
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in an consider with his 


client removing insur- 


incidents of 


VIVOS 





ership of the policies), it must be decided 
whether to transfer the policies to the spouse, 
the children or a trustee. If a transfer is 
made of policies which are not paid up and 
the insured is to continue paying the pre- 
miums, the estate planner must keep in 
mind that the gift tax on annual premiums 
must be added to the cost of transfer in 
estimating the total cost of removing the 
proceeds from the insured’s gross estate. 
Even when the transfer to a trustee consti- 
tutes a gift of a future interest and, thus, 
deprives the insured of annual exclusion 
benefits, the total cost of transfer should 
be substantially less than the resulting tax 
burden if the proceeds are included in the 
estate of the insured or included in the es- 
tate of a surviving spouse having a substan- 
tial individual estate. 

New policies issued to the wife, on the 
life of the insured, offer other alternatives 
which should be discussed with the client. 
Such policies can be combined with revi- 
sions in, or rewrites of, current policies 
owned by the insured, thus offering addi- 
tional flexibility with respect to premiums. 


INSURANCE IN COLOMBIA 


Foreign insurers can operate in Colom- 
bia on the same terms as locally owned 
insurers, according to a study recently 
released by the Department of Com- 
merce. The study, entitled “The Insur- 
ance Market in Colombia,” notes that 
a foreign insurer can operate through a 
branch, as a local corporate subsidiary 
is not required. There exists minimum 
capital and qualifying deposit require- 
ments. 


The Republic of Colombia is the fifth 
largest country in South America and 
is approximately one-and-a-half times the 
size of Texas. The 1956 estimated pop- 
ulation is 13 million. 


The operations of insurance companies 
are subject to public supervision by the 
Colombian Government, exercised through 
the Insurance Section, Superintendency 
of Banks. The basic laws regulating the 
admittance and operation of insurers are 
law 105 of 1927 and decree 1403 of 1940. 


Insurance companies are required by 
law to pay claims within 90 days after 
proof of loss is made. Violation of this 
requirement entitles the policyholder to 
receive a 25 per cent penalty payment 
in addition to payment of the full claim 
plus interest (law 105 of 1927, article 25). 





Regardless of whether the insurance is 
owned by the insured, his spouse, his chil- 
dren or a trustee, consideration must be 
given to the proper use of the marital de- 
duction to obtain relief from much of 
the estate tax as possible and yet accom- 
plish the objectives of the client. Such 
factors as the age, health, standard of liv- 
ing, etc., and other attributes of the insured’s 
spouse must be carefully con:'dered in order 
to determine what amount s: “uld pass to 
the spouse in form qualifying tor the mari- 
tal deduction. 


as 


It must be further decided whether or 
not to use one or more of the settlement 
options available under the policies, and 
whether or not they should be selected by 
the insured or the beneficiaries. 


It is only after the consideration of these 
and many other legal and human factors 
that the attorney engaged in the estate 
planning practice is able to advise his 
client as to the best method of handling 
life insurance proceeds in the estate plan. 


[The End] 


In 1956 the number of insurance com- 
panies authorized to operate in one or 
more branches of insurance rose to 56, 
of which 29 were Colombian and 27 
foreign. Foreign insurance companies 
included eight United States companies, 
ten British, four Canadian, two Swedish, 
two Italian and one Swiss. The number 
of insurers operating in Colombia ten 
years earlier, as of December 31, 1946, 
was 26. 


Premium income in 1954 totaled 108 
million pesos, which was about 18 per 
cent more than the 1953 total of 91 million 
and about 670 per cent more than the 


1944 total of 14 million. 


In 1954, Colombian insurers wrote 75 
per cent of the total premiums and foreign 
insurers wrote 25 per cent. In 1944, 
Colombian companies wrote 61 per cent. 
Life, fire, marine and automobile insur- 
ance accounted for over 90 per cent of 
the foreign insurers’ total premium vol- 
ume in Colombia in 1954. 


A copy of the above study may be 
obtained for ten cents by writing to the 
Superintendent of Documents, United 
States Government Printing Office, Wash- 
ington 25, D. C. or to any of the field 
offices of the Department of Commerce. 
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Some Aspects 


of Scientific Accident Investigation 


By ANDREW J. WHITE 


This article is reprinted from the July, 
1956 issue of Amicus Curiae, published 
by the Connecticut NACCA. Mr. White 
ts director, Motor Vehicle Research, Ini 


Pp ERHAPS the most glaring inadequacy 
of automobile accident investigation, even 
when conducted by engineers, is the present 
determining 

Motorists’ 
collision are 


lack of means for accurately 
the car velocity 
statements 


quently 


before impact. 
following a 
slanted for 


fre- 
self-protection, and 
often in at least a 
partial state of shock so that their responses 
are not entirely reliable. Statements of 
witnesses frequently are conflicting and 
suggest that they are confused, even though 
they were not involved in the accident. 
Many collision events occur too quickly for 
even a group of trained observers to per- 
ceive them. We know that only high speed 
cameras can devise such information on a 
time basis, expanded sufficiently to allow 
the human mind to perceive the events that 
occur, 


these motorists are 


Up to this time, the determination of pre- 
impact based on skid marks, the 
extended deformation of a car and other 
physical conditions peculiar to its impact 
was a very elusive problem. There are 
experts who will provide velocity 
estimates, but unfortunately none of them 
have had the opportunity to calibrate their 
estimates with known standards, such as 
controlled crashes. 


velocity 


some 


The problem of obtaining factual infor- 
mation from close crash observations is an 
especially Not only is it 
generally determine, with 
reasonable accuracy, the preimpact velocity, 
but it is also generally impossible to be 
certain that postaccident observations were 
truly representative of what actually happened. 


deceptive one. 
impossible to 


For example, in one crash study the 


postcrash investigation showed the hood of 


Accident Investigation 


though 
exactly in place. 


a Car, somewhat crushed, to be 
It was not until the high- 
speed film was examined that the investi- 
gators were surprised to see that during the 
collision the hood was thrown two feet into 
the air and rotated 45 degrees about its 
longitudinal axis before it dropped back 
onto the rebounding vehicle in its correct 
position. 


In another test a postcrash examination 
of the final resting position of dummies, 
used in place of car occupants, was found 
to be an inadequate method of determining 
the time-motion histories of the dummies 
during a simulated crash. Rear seat occu- 
pants frequently ended up in the rear 
compartment, although the photographic 
record disclosed that they had traversed the 
length of the compartment, rear to front 
and then back again. 


These are but two brief cases to illustrate 
what might occur in accident investigation 
work from the standpoint of evaluation 
even by trained observers. 


It might be well to cover briefly the time 
involved in a related to the 
possibility of an observing witness estimat- 
ing the preimpact velocity of the vehicles 
involved. 


collision as 


This will also cover whether or 
not the drivers of the vehicles were afforded 
time sufficient to consult their speedometers 
prior to the crash. 

Bear in mind, the very best reaction time 
of a highly trained young man in perfect 
mental and physical condition is 35/100ths 
of a second. This is the reaction time to 
a visible signal with anticipation. Reaction 
time varies with individuals and ranges from 
35/100 to 13% seconds for a single reaction. 

These actual tests are head-on crash tests 
involving vehicles of the conventional type: 

In one collision between cars weighing 
3,800 and 4,100 pounds, speeds prior to im- 
pact were 37 and 33 m. p. h., respectively. 
Duration of the impact was 120 milliseconds, 
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or just over one tenth of a second. In the 
other collision, the automobile weights were 
3,700 and 3,350 pounds. Initial speeds were 
34 and 39 m. p. h. Duration of the impact 
was 110 milliseconds. 


The human being cannot record the events; 
in fact it is seconds later before he is totally 
aware that something has occurred. How 
is it possible to reconstruct a true accident 
picture from individuals? 


The problems of accident reconstruction 


are multiple and involve almost every 


scientific field. 


Let us examine the determination of vehi- 
cle velocity, prior to brake application, by 
tire marks. This is indeed a fertile field 
one of the legal and 
engineering circles. Many court cases have 
been decided by the initial speed of the 
vehicle involved, determined by 
formulas that never take into consideration 
even the elementary functions of tire tread 
changes, tire temperatures, nonuni 
formity of road surfaces on which the stop 
took place, and hosts of others. However, 
this is now no longer possible if 
research data is made available to the legal 
manufacturers 


and most abused in 


obs« lete 
stock 


present 


profession, tire and others. 


Bear in mind that even today it is ac- 
by tire that most first 
grade tires have equal stopping ability on a 
clean, dry, level road. This is somewhat 
true with tires made from natural rubber, as 
all tires were in the past. Five [ 
research with tires by the Motor 
now that 
does not exist with synthetic tire 
that vary to a large degree. A 
motorist’s life may well depend upon the 
brand of 
he must stop in a certain 
panic-stop conditions. 


The formula F V2/30D, an equation 
resulting from equating the vehicle’s initial 
kinetic energy to the work done in sliding 
to a stop, and used extensively in traffic 
and safety fields, is no longer valid as it is 
generally used. 


cepted engineers 


years of 
Vehicle 
this con- 


Research shows 


dition 


group 
stocks 


tires he purchases, especially if 


distance under 


It has been accepted gener- 
ally by courts of law. (For example, People 
v. Herman,—N. Y. S. (2d) —.) Equations 
of this type usually evaluate the average 
coefficient of friction. 

We have often heard tire marks being 
referred to as brake marks. Brakes do not 
leave marks on the roads; tires do. Yet, 
popular car experts, in magazines, refer to 
the braking ability of vehicle “A” as being 
excellent because the car stopped in x feet 


with all wheels locked up during the panic 
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It is amazing how these unqualified 
testing 


stop. 


individuals can keep on tires and 


never know it. They honestly believe they 
brakes. Let us explore for a 


why 


are testing 
moment and see 


We are driving down a road and an ob- 
struction is noted. We must stop quickly. 
Our foot strikes the brake pedal hard. It 
cylinder to notify the 
wheel brake cylinders to stop the wheels 


forces the master 
instantaneously by forcing the brake shoes 
against the drums, The wheels lock up and 
the tires start to skid on the roadway, leav- 
ing tire he moment the 
lock up, the brakes have performed their 
function and usually hold the wheels locked 
up during the skid, barring lining fade and 
vapor lock in the hydraulic system and 
brakes. The stopping job is, at that instant, 
up to the tires, so our tester is now testing 
tires and not 


This confined to 
popular magazine testers, but is also used 
by our law enforcement groups and is still 
called testing” under the law. Let 
us view this segment for a moment. Under 
the motor vehicle laws of almost all states 
we find the subheading “Brakes.” It states 
generally that a service brake, meaning the 
foot brake, must be capable of stopping a 
vehicle from 20 m. p. h. in 30 feet. 


marks. wheels 


brakes. 


type of testing is not 


“brake 


This is 
satisfactory as the interpretation of the law 
is clear from the stopping-distance view- 
point, but makes no provision as to how 
the stop is to be accomplished until we 
view the methods outlined under the peri- 
odic This law in capsule 


inspection law. 


form is as follows: 


“The inspection station must place two 
lines, 30 feet apart, on the roadway. The 
vehicle being tested will approach the first 
line at 20 m. p. h. When the vehicle reaches 
the first line, the brakes are to be applied, 
and the vehicle must stop before or at the 
line, 30 from the first 


second feet 


mark.” 


away 


The law is ambiguous because most en- 
forcement officers allow the wheels of the 
vehicle to lock up and the tires become the 
test components, not the brakes. However, 


they believe the brakes are being tested. 


With this factual evidence in mind, can 
we estimate the countless injustices suffered 
by many plaintiffs and defendants? A better 
understanding of the physical and scientific 
facts will eliminate these injuries and cor- 
rect our laws to protect motorists from 
decisions won on the testimony of qualified 


agencies acting in ignorance. 
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We often hear tire marks referred 
to as brake marks. Brakes do not 
leave marks on the road; tires do. 


Briefly, let us examine a few scientific 
significant data 


Motor Vehicle 


facts and view statistically 
from tests conducted by 
Research, Inc. 

Should we purchase a set of new named 
brand install them on car “A” and 
make a locked-wheel or panic stop on road 
“A,” we might feet. With the 
same car and tires the same stop on road 
“B” would require 125 feet. On road “C” 
the distance might become 135 feet and on 
road “D” 65 feet. The 
differentials are caused by lack of road sur- 
No two road surfaces are 


tires, 


stop in 75 


stopping-distance 


face uniformity. 
alike and the surface character of the road 
dictates the stopping distance of a vehicle 
in a panic stop. 

Now let us install the same make of tires 
on car “B” and test on the same road sur- 


face. Again, we have a wide difference in 
stopping distances as compared to car “A.” 
Even the density of the tire marks will be 


Why? Well, we have changed 


loadings in car “B” because of 


different. 
the wheel 
the spring deflection rate of the suspension 
and the weight shift, 
caused by the compared to 
car “A:” 

For example, car “A” weighs 3,000 pounds; 
the front wheels carry 1,650 pounds and the 
This is what we 


system variation of 


system when 


rear wheels 1,350 pounds. 

find if weight distribution is 55, 45—or 55 
per cent of the total weight is on the front 
wheels and 45 per cent on the rear wheels 
Should 
the car have front 
section for easy riding qualities, a locked- 


when the car is in a static condition. 
soft springing in the 
wheel stop will cause as high as 70 per cent 
of the shifted to 
the front stop and 
materially reduce the rear-wheel braking 
ability. then due to the reduction 
of the load on the rear wheels. 


rear wheel weight to be 


wheels during the 
This is 


Wheel load controls the braking ability 
shift during the 
stopping 
like -hu- 
and 


weight 
controls the 
worn just 
time 


of the wheel, and 
locked-wheel stop 
distance. Springs get 
mans. The main 
When car springs get tired from time and 
use, the spring rate changes and the stop- 
ping distance is influenced. Worn 
shock absorbers also enter the picture and 


cause is use. 


also 


influence the stopping distance of the car 


Accident Investigation 


control of 
This 


reason, namely, 


deflection 


for the same 
weight shift, due to 
subject could be pursued for hours, but to 


sum it up, no two vehicles with the same 


rates. 


tires can stop in the same distance due to 
the variables involved. 


We have now covered a few of the vari- 
ables contributing to tire mark length and 
; s e: 
in order to determine the vehicle 
velocity Now 
let me add one more point of interest here. 
down road 


or 58.8 feet per second. 


character 
prior to brake application. 
Returning to car “A” traveling 
“A” at 40 m. p. h., 
The brakes are applied and the wheels lock 
up and the car stops in two seconds. The 
stopping rate would be 29.4 feet per second. 
This is a uniform stop when the coefficient 
between the tire and the road 
surface is constant over the time interval. 
However, this is an ideal situation not found 
tread of the tire 
road and this 
stock to a point 
due to oil 


of friction 


generally in practice. The 
heats up sliding along the 
tread 
becomes 


heat changes the 
where it even 
extenders used in making the rubber. Then 
stopping might be 30 feet per 


f feet, 25 feet per 


greasy, 


rate 
mrst ten 


our 


second for the 
second for the second ten feet and so on. 


No uniformity of stop can be assigned to 
a tire due to heat build-up and variance in 
compounds found in our synthetic rubber. 
with mind, 
how can we assign an initial velocity prior 
to brake application by viewing photographs 
usually taken at angles that lighten or darken 
sections of these marks? Put five 
people, or say 800 additional pounds of 
luggage, in a car and then make a stop. 
This stop will then be longer than the one 
made with the same car with only a driver. 
Another variable to cope with. 


Therefore, these few facts in 


certain 


I could go on with others. The 
subject is complex, but given certain facts 
we can evaluate the initial 
velocity of a vehicle. However, it is compli- 
cated and time consuming. We can prove 
almost any range of from skid 
marks in the absence of certain facts and 
We can 


qualified 


many 


scientifically 


velocities 


also challenge 
individuals in 


go unchallenged. 
any estimates by 
the absence of any one fact. 

The 


very 


made to 
used for 
is a compli- 
cated structure made from flexible materials. 


automobile tire cannot be 


fine tolerances such as are 


machining metals because it 


They are not regarded as “engineering 


components” by vehicle designers and are 
generally regarded as units having vague 
and variable properties. The over-all idea 
of a pneumatic tire is the same today as 
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it has been for the last half century. The 
pneumatic tire was developed to eliminate 
the hard riding qualities of the solid rubber 
tire and increase riding comfort. The steer- 
ing characteristics of the vehicles have been 
improved, with the pneumatic tire, together 
with the grip between the tire and the road 
for better stoppability. Tires of today can 
be designed to do mafly more things than 
the three basic fundamentals of the pneu- 
matic tire. Tire research over the years has 
afforded improvements in tire life, safety 
and vehicle stability. Enough is known 
about tire design to improve almost every 
tire property but often this is done at the 
expense of some other property. 


The fundamental improvements in design 
and increased application of rigid principles 
of quality control have assisted in increas- 
ing tire life about five times during the 
last 25 years. The development and use of 
new materials for tire construction has also 
played a large part in the creation of the 
modern tire. Countless tread designs have 
been developed and marketed over the years 
in an effort to increase vehicle traction on 
wet or icy roads. Embedded wire springs, 
grit and other materials have been used to 
achieve this end. 


The use of these materials together with 
many tread designs have been used by 
advertising groups in an effort to capture 
a section of the ever-growing tire market. 
While some of these designs and materials 
are of value under some circumstances, they 
fail to perform in a uniform manner under 
all operating conditions. This is under- 
standable in view of the many conditions 
under which a tire must operate. A tire 
designed for operation on one vehicle and 
pavement cannot successfully operate in the 
same manner on all vehicles and pavements 
due to the infinite number of variables found 
in modern vehicles and the almost count- 
less different types of pavements used on 
our roads. However, it has been generally 
accepted by engineering groups and others 
that all tires have equal ability to stop a 
vehicle under locked-wheel braking con- 
ditions on dry pavements. This thinking 
has been extended to include all conditions 
of the tire tread when new, worn or smooth. 


Some considerations have been given to 
the number of surfaces of roads and these 
considerations have been catalogued by in- 
vestigators as coefficients of friction for 
the various surfaces investigated. While this 
work is of value as a guide for determining 
the character of the several surfaces, it does 
not include the almost number 
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countless 


Over their operating life, no two 
vehicles of the same make can have 
identical performance of the brak- 
ing systems, the author points out. 


of different surfaces found throughout the 
country. However, the limited data avail- 
able is used almost universally in courts of 
law and by others as a basis of fact. The 
tire-mark measurements to determine 
the velocity of a vehicle prior to brake 
application is one area in which these data 
and opinions have been used as a matter 
of evidence. 


use of 


The limited amount of research that has 
been undertaken in this field clearly indi- 
cates the general thinking of many groups 
when locked-wheel stops on dry pavements 
are made by automobiles. Prior investi- 
gations have included data dealing with 
the differences in stopping ability of tires 
under impending skid and locked-wheel 
conditions. The use of this data has filtered 
down through engineering circles into legal 
and layman levels in such volume that dis- 
cussions of how a vehicle can be stopped 
in the shortest distance and time has be- 
come a popular subject. 

Safety tips on driving in wet and icy 
situations have included statements 
that a vehicle can be stopped faster by not 
applying the brakes in such a manner that 
the wheels of the vehicle lock. This ma- 
terial also includes information which points 
out that the behavior and contro] of a vehi- 
cle on wet or icy surfaces is better when 
the wheels of a vehicle are not locked up. 
It is this then that the investigators have 
meant to be of prime importance, but the 
reader has included all conditions from this 
published material. One of these conditions 
also includes stopping on a dry roadway. 
Data by some investigators shows that the 
impending skid condition of a tire on a dry 
pavement produces a higher coefficient of 
friction value for that pavement and tire 
when compared to a locked-wheel condition. 
These data are sound, but in general prac- 
tice an impending skid condition cannot be 
produced and maintained for even a very 
short interval of time. 


also 


The time involved in an emergency stop 
of an automobile is very short, involving 
only seconds, yet is too long for even a 
test driver to create a maximum impend- 
ing skid condition and hold this condition 
constant throughout the stopping time. 
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However, discussion of the impending skid 
versus locked-wheel stopping is included in 
almost all legal cases involving tire marks. 
Recent investigations of prior data together 
with controlled have been made and 
the general opinion of qualified individuals 
and agencies is that the shortest distance 
that a vehicle can be stopped on a dry pave- 
ment is under locked-wheel conditions. The 
controlling the impending skid 
condition are braking system response time 
and the reaction time and skill of the driver. 
Therefore, the impending skid versus locked- 
wheel stopping on dry pavement theory is 
not valid in general practice and is limited 
by braking system characteristics and vehi- 
cle operators. 


tests 


factors in 


The stoppability of a new, worn or smooth 
tire has been investigated under carefully 
controlled conditions. The results of these 
investigations clearly show differences of a 
magnitude that affect calculation of vehicle 
speed prior to wheel lockup, 
marks as a base. 


Prior to World War II most automobile 
with natural rubber and 
variation in formula was achieved by the 
addition of carbon black, oil extenders, sul- 
phur and other compounds and chemicals. 
Tread stocks were being steadily improved 


using tire 


tires were made 


from a standpoint of wear and load-carry- 
ing capacity. 
constantly to better withstand impacts and 
body failures. Just after Pearl Harbor our 
natural rubber resources were cut off and 
the industry entered into an accelerated 
research program to produce synthetic rub- 
ber compounds to supply our military and 


Tire bodies were redesigned 


civilian needs. 

The first tires produced with these com- 
pounds lacked many of the desirable fea- 
tures found in natural rubber. Tires, at first, 
failed prematurely and tread wear was limited. 
The need for heavy production of tires for 
civilian use was not necessary because auto- 
mobile production was suspended for a 
number of years. When the war was over 
automobile production was started again, an 
demand for The 


rubber during 


increased tires existed. 


synthetic compounds used 
the war were pressed into use almost im- 
mediately. The early results obtained with 
tires made with these compounds are known 


to all who purchased and used them. 


1948 to 
advances in the use of 


1952, 


syn- 


Slowly during the 
technological 


years 


thetic rubber compounds for tires enabled 
the industry to produce a tire approaching 
the performance of tires made with natural 
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rubber. During these years the wide differ- 
ences in performance of tires was evident. 
Internal friction of postwar tires made of 


synthetic rubber was higher due to the 
lesser flexibility of the synthetic rubber 
than that of natural rubber. Tire temper- 


atures were higher and reduced the resist- 
ance of the tire to internal wearing out. 
During these experimental years the co- 
efficient of friction values between different 
makes of tires was wide under locked-wheel 
braking conditions. Tests of all makes of 
tires during the years between 1950 and 1956 
by Motor Vehicle Research, Inc., showed 

differences under most conditions of 
use. There still exists differences in co- 
efficient of friction values between brands 
of tires, but these differences are becoming 
less as time goes on. 

The differences in internal structure be- 
tween tires, together with cord angles, 
number of cords, type of cord materials, 
tread depth, temperature sensitivity of tread 
stock and many other factors, control the 
stoppability of a tire. 


wide 


The coefficient of friction values recorded 
in test data are not valid unless the same 
vehicle with the same tires on an identical 
test section of the roadway is used and that 
vehicle and those tires must be referred to 
in the test data. Any other vehicle with the 
same tires or different tires invalidates the 
data. The differences in tire condition, such 
as new, worn or smooth, controls the stop- 
ping distances of vehicles. The season of 
the year, age of the road and dust accumu- 
lation on the road changes the coefficient 
of friction value of any road surface. The 
effects of any one factor on the coefficient 
of friction of one set of tires on the same 
roadway will also control changes of many 
involving both the tire and 
the roadway. The number of variables are 
too numerous to control and obtain valid 
data. No two vehicles can stop in the same 
distance on the same roadway due to the 
differences in vehicle weight distribution, 
load transfer, wheel loading, etc., during the 
locked-wheel stop. No two brands of tires 
can stop a vehicle in the same distance on 


other factors 


the same roadway. 


The wide differences in coefficient of fric- 
tion values of the infinite number of differ- 
ent road found throughout the 
country make any assignment of a coefficient 
of friction value without con- 
trolled tests under identical conditions on 
that roadway. The use of published figures 
stating a coefficient of friction value for one 
surface as being that 


surfaces 


worthless 


value available on 
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another surface because both are asphalt 
is a serious error. This also applies to any 
other types of surfaces referred to in the 
same manner. 

There is now appearing a conflict of 
opinion regarding the differences in stoppa- 
bility of tires with various tread conditions. 
I used the word “opinion” 
very limited amount of research 
been done in the field of 
by means of locked wheels. 


in view of the 
that 
vehicle braking 


has 


No two vehicles of the same make can 
have identical performance of the braking 
systems over the operating life of the vehi- 
cle. This is controlled by the rate of wear 


and type of use of each system. It is rea- 


sonable to assume that no two operators 
will drive and use identical vehicles in 
different geographical areas in the same 


manner throughout their life span. Changes 
in braking systems are infinite during the 
operation life of the system, and these 
changes affect stopping distances of the 
vehicle under emergency conditions. 

A series of test programs outlined in my 
work clearly indicates that the variables 
of vehicles, conditions of and count- 
less others preclude the use of skid-mark 


use 


FIRE INSURERS SUFFER LOSSES_ 


Underwriting results for 420 stock fire 
insurance companies plummeted from a 
small profit in 1955 to a heavy loss in 
1956, according to figures released re- 
cently in The Spectator’s eighty-ninth an- 
nual Fire Index. The “profit” ratio 
dropped 16 percentage points from a 
profit of 2.3 per cent in 1955 to an under- 
writing loss of 14.4 per cent last year. 

In dollars, this shift means a drop of 
»ver $600 million. The statutory under- 
writing profit for these stock fire com- 
panies was $80,109,020 for 1955, while the 
loss in 1956 was $523,009,814. How- 
ever, assets for the 420 stock companies 
were able to rise slightly in 1956 to 
$10,076,680,640, up about $40 million from 
1955. 

The 1956 drop climaxed a 26 point 
decline in eight years for the underwrit- 
ing profit ratio for the stock fire com- 
panies. In 1949 this profit ratio stood 
at 12.3 per cent, in 1950 at 5.4 per cent, 
| in 1951 at 3.3 per cent, in 1952 at 5.4 

per cent, in 1953 at 4.7 per cent and in 

1954 at 3.6 per cent. 

Similar drops in underwriting profits 
| occurred for other fire insurance organ- 
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measurements to determine vehicle veloci- 
ties prior to braking under locked-wheel 
conditions. 

Estimating the coefficient of friction of 
a road surface and the initial velocity of 
a vehicle to braking by tire-mark 
measurements is like guessing the weight 
of a man 40 years old who is five foot 11 
inches tall. The five-year research program 
that we have just completed, using grants 
from various manufacturers and others, 
clearly outlines the various factors con- 
trolling stopping distances of vehicles un- 


prior 


der emergency conditions, The work covers 
the use of nomographs, instrumentation for 
testing, various brands of tires and vehi- 
cles, tire tread condition and its control of 
stopping distances and many other factors. 
It was completed to assist the legal pro- 
fession and prevent injustices to plaintiffs 
and defendants in courts of law. 

The work covers almost 70 areas involv- 
ing tires and was completed at an expense 
hundred thousand dollars. It 
clearly indicates that a specialization in the 


of several 


science of accident investigation is the one 
means by which the legal profession can 


[The End] 


get the facts. 


izations. The 226 mutual companies in 
The Spectator’s Fire Index showed an 
underwriting profit of 9.7 per cent in 
1956, compared with 15.2 per cent in | 
1955. The 26 reciprocal organizations 
had a decline in underwriting profits 
from 16.1 per cent in 1955 to 11.7 per 
cent last year. 
Heavy loss payments in several insur- | 
ance lines last year along with increasing 
expenses accounted for most of the un- 
derwriting loss shown by stock fire com- 
panies. Their ratio of incurred losses to 
earned premiums rose from 55.8 per cent 
An | 


even larger shift was shown in the stock 


in 1955 to 62.6 per cent last year. 


companies ratio of incurred expenses to 
earned premiums which increased from _ | 
41.9 per cent in 1955 to 51.8 per cent 

in 1956. 


| 
For the other fire insurance groups, | 
the incurred losses to earned premiums 
ratio rose for the mutual companies from | 
49.4 per cent in 1955 to 54.9 per cent | 
last year, and for reciprocal organizations 
from 47.7 per cent in 1955 to 52.3 per | 


cent in 1956. 
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Scientific Accident Evaluation 


By JONATHAN KARAS 


The author is a professor of physics 
ai the University of New Hampshire. 
This article first appeared in the July, 
1956 issue of Amicus Curiae. 


ee the International Geophysical 


Year scientists plan to launch the 
earth’s first Space satellite. In order to 
assure a measure of success in this venture, 


scientists have made calculations regarding 
the method of launching, the altitude re- 
quirements, shape of the satellite, 
requirements, 


energy 
spin and many others. These 
made with the 


laws of motion and mechanics. 


calculations are accepted 
Perhaps you recall the history of the dis- 
planet Neptune. After the 
discovery of the planet Uranus by Herschel, 
several observers noticed that the motion of 
this planet had slight irregularities. Leverrier, 
a French mathematician, attacked the prok- 
lem, In problem is 
predicting the position of an unknown world 


covery of the 


essence, the one ol 
(thought to cause the irregularities), nearly 
hree billion miles away, by its gravitational 
effect on another world nearly two billion 
miles from the earth. 
mechanics, able to 
predict the position of the disturbing planet, 
and telescopes trained on the predicted spot 
in the found the planet Neptune 
in 1846. 

There is a point in common in both the 
The point is that a set of 
well-founded laws of mechanics was 
used in making all of the previous calcula- 
tions. Calculations of trajectories of guided 


However, using the 


laws of Leverrier was 


heavens 


preceding items. 
basic 


missiles, the planets, and even tennis and 
billiard balls follow these same rules of the 
universe. Yet, in full view of the reliability 
of these laws, they are rarely put to the test 
in predicting the motions of vehicles after 
a collision. In fact, the often 
occurs. and evi- 
dence is sometimes accepted as fact—and 
deductions made using established laws of 
motion often rejected because of their sug- 
gested unreliability. 


opposite 


Hearsay impressionistic 


Scientific Accident Evaluation 


As an example, consider the testimony of 
a hypothetical witness involved in an acci- 
dent. The witness is the driver of a vehicle 
which collided with another car at an inter- 
section. The driving a light 
sports car with a low center of gravity, that 
is, “good road-holding ability on curves.” 
It is established by testimony under oath 
that the witness was driving about 30 miles 
per hour when he saw the other car, where- 
upon he brakes, locking all 
wheels, as was evidenced by police evidence 
at the scene of the accident. This was done 
by checking the skid marks of the tires. It 
found that the car skidded approxi- 
mately 15 feet before the collision. When 
asked about how quickly he could stop his 


Witness is 


applied his 


Was 


car at 30 miles per hour, the witness an- 


swered that because of the light weight of 
the car and its low center of gravity he 
could stop in about 25 feet. This infor- 


mation was duly entered in the records and 
not questioned under cross-examination. 
There are two very interesting factors of 
’ scientific nature in the previous testimony. 
There is a well-circulated misconception 
that the heavier the vehicle the faster it will 
stop under identical friction conditions be- 
tire and The application of 
scientific principles can be used here to 
show that this is not true. In other words, 
under identical road and tire 
stopping independent of the 


tween road. 


conditions the 
distance is 
weight of the vehicle! 

The second bit of misinformation is in the 
statement of the stopping distance—this 
was stated to be 25 feet for a stop from 
30 miles per hour. Since 30 miles per hour 
is not very fast for modern high-powered 
vehicles, this may seem to be a reasonable 
looks at the 


figure—reasonable, until one 
figures scientifically. A calculation here 
would show that these figures require a 


coefficient of friction of about 1.2. This is 
an impossible figure since highest recorded 
friction values for roads vary from .8 to .9 
on the average. 

Although the figures used here are hypo- 
thetical, the author recently was present at 
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a hearing in which just such information 
was offered and recorded. 


Another example along different lines is 
offered. In this case the injuries sustained 
were a broken right arm of a passenger 
riding in the front seat. The passenger hap- 
pened to have his arm out the right-hand 
window when the car sideswiped a tele- 
graph pole on the right-hand side. In order 
to determine the approximate speed of the 
vehicle, medical testimony was offered on 
an opinion basis. The statement was made 
that in the opinion of the doctor testifying, 
the car must have been moving at least 45 
miles per hour in order to sustain the in- 
juries involved. This information was one 
of the primary factors used in convicting 
the driver of excessive speed. Yet no one 
brought out the fact that the same injury 
could have been sustained by moving much 
slower. In fact one’s arm could be broken 
by wedging it against a telegraph pole, as 
occurred in this case, but by putting the 
car in low gear and moving very slowly. 
Again, although this information is hypo- 
thetical, the same type of information was 
given in an actual case, except that in the 
actual case the cross-examiner did not bring 
out the fallacy in the medical testimony as 
shown above. 

It is the author’s opinion that too many 
automobile accident cases require long court 
sessions—sessions which could be substan- 
tially reduced by employing recognized 
scientific methods. Just as basic scientific 


laws and theories can be applied by scien- 
tists to predict motions of guided missiles 
and even space vehicles, so can these same 
laws be used to evaluate the motions of 
vehicles involved in collisions. The recon- 
struction of many accidents by scientific 
means is entirely feasible. Conflicting testi- 
mony is generally confusing to courts and 
decisions are sometimes based on this testi- 
mony rather than the physical evidence 
available. The main reason for this is the 
lack of experience and scientific knowledge 
in the automotive field. 

Let us discuss a complicated situation in 
detail and describe how science can be used 
advantageously. The general area in which 
the accident occurred is shown in the dia- 
gram. A tractor-trailer unit (TT) traveling 
west collided with a car (C) at the approxi- 
mate point X shown in the figure. The 
tractor-trailer unit and the car came to rest 
in the shown at A. Excellent 
information of a reliable nature was avail- 
able—information regarding the distance of 
the truck and car from various fixed points 
in the area after the collision. It was neces- 
sary to reconstruct the approximate situa- 
tion before and during the collision. 


positions 


The first factor considered was the gen- 
eral appearance of the area to the driver of 
the truck as seen from the tractor cab. 
Testimony of the truck driver indicated 
that his estimated speed of approach was 
30 to 35 miles per hour. To get a realistic 


appraisal of the area, a motion picture 


vr 
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sequence was made using a cab of the same 
manufacturer, Several approaches were made 
to obtain reliable information. This motion 
picture showed that the car was 
clearly visible from the cab because of the 
relatively flat terrain. However, the accident 
occurred at night during a heavy rainfall. 


rece ord 


Testimony of the truck driver indicated 
that the estimated speed of the car at the 
intersection was 18 to 20 miles per hour. 
An identical vehicle was obtained, and the 
approach to the intersection attempted at 
these speeds with the cooperation of the 
local police department. Motion picture 
records were made and indicated that the 
turn could barely be made at those speeds 
on a completely dry road surface. This 
appreciably lessened the possibility of at- 
tempting a similar maneuver in a driving 
rainstorm at night. 

Information under oath, given by the 
truck driver, indicated that the approximate 
speed and initial position of the car as well 
as the original speed and position of the 
tractor-trailer were firmly fixed in his mind. 
Hence, with this seemingly reliable informa- 
tion, a study was made on a scientific basis. 
After the calculations were finished a mo- 
tion picture study was made, since it was 
felt that a visual presentation would be 
easier to follow than a long listing of figures 
Studies were made over the range of speeds 
suggested for the car and the range sug- 
gested for the truck, and the various combina- 
tions. These studies showed some remarkable 
conclusions, assuming the information given 
in the testimony was valid. 


First, the calculations showed that under 
no combination of speeds of car versus 
truck would there be any accident. Second, 
the calculations demonstrated that the ap- 
plication of the brakes by the truck driver 
increased the possibility of an accident. The 
reason for the latter conclusion was clear 
by investigating the motion pictures. With- 
out brake application, the truck would have 
been well past the impact point by the time 
the car arrived. Application of the brakes 
by the truck merely allowed the truck to 
arrive at the impact point later, hence giv- 
ing the car additional time to approach the 
intersection while the truck was there. Clearly 
such a calculation, based on the witness’ 
testimony, tends to refute all testimony the 
witness may give. 

Next, let us consider the conclusions that 
can be reached from a scientific standpoint 
from the rest positions of the vehicles. Re- 
call that this testimony was obtained from 
the police who carefully measured the rest 
positions immediately after the collision. This 
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is a good time to stress the importance of 
reliable measurements in accident evaulation. 
Reliable measurements are essential to good 
results. 


Testimony of the truck driver stated that 
when he decided a collision was imminent, 
he applied his brakes and turned the front 
wheels sharply to the right. Further, it was 
stated that the car did not stop at the inter- 
section but came through it without slowing 
down. Thus, testimony indicated that the 
tractor-trailer unit was struck from the left 
by the car while the tractor wheels were 
turned to the right. Now, note carefully the 
rest positions of both vehicles. By careful 
evaluation of these data and testimony one 
can reach certain conclusions regarding the 
collision. In the rest position the tractor 
is turned sharply to the left of the centerline 
of the tractor-trailer unit. This conflicts 
with scientific deductions which can be 
drawn from the truck driver’s testimony. 
Further, note that the vehicles at rest are 
on the left-hand side of the road. This is 
also incompatible with sworn testimony that 
the tractor wheels were turned sharply to 
the right, and the tractor was struck from 
the left. 
this problem can be analyzed in the same 
way as a collision between two lumps of 
putty which stick together after impact. 
One can draw certain irrefutable conclusions 
from end results. conclusions are 
not the opinions of a particular observer but, 
since they are based on sound scientific prin- 
ciples, they represent the conclusions which 
would be reached by any responsible scientist 
who was given the same information. It is 
disturbing to find cases in which such basic 
information is not acceptable to the court 
because of minute details which cannot be 
substantiated and which have no bearing on 


In other words, on a scientific basis 


These 


the basic conclusions of general interest. 


Perhaps these brief examples will indicate 
the strength of the scientific method in acci- 
dent analysis. However, as is undoubtedly 
apparent, many factors must be considered 
to reach a justified conclusion. Coupled 
with the numerous factors is the limit of 
time. Accidents are, by their very nature, 
cause for confusion in obtaining pertinent 
information. During these times, factors of 
vital importance are ignored, unobserved or 
incorrectly analyzed. For example, after an 
accident the vehicles may be towed away 
and sold, the tires sold separately, and re- 
pairs made before all data is taken. When 
this happens, vital facts are lost and scien- 
tific deductions are hampered or even made 
impossible. 
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For these reasons several groups have dis- 
cussed the feasibility of obtaining an evalua- 
tion service through Motor Vehicle Research, 
Inc. These groups represent insurance ad- 
justers as well as lawyers and claimants’ 
attorneys. The basic idea is as follows: 

Under Motor Vehicle 
scientific accident evaluation bureau will be 
set up. This bureau will 
sultants in all phases of accident evaluation. 
The bureau will maintain such as 
scientific calculations, motion picture studies, 
photographic coverage of accident 


A REPORT TO THE READER———— 


Research, Inc., a 


comprise con 
services 


scenes 


Thus, California requires that the fiduci- 
ary insurance account be separate not only 
from the operating account and personal 
accounts but also from any accounts main- 
tained in connection with other 
operations, such as real estate. It 
also be pointed out that the fiduciary ac- 
include such additional funds as 
may be deemed prudent for (1) advancing 
of premiums, (2) establishing of 
for paying of return commissions or (3) 


business 
should 


count may 
reserves 


such contingencies as may arise in the busi- 
ness of receiving and transmitting premiums 
or return premium funds. Such additional 
funds may be in the form of unwithdrawn 
commissions or deposits for the specific 
purposes mentioned in the law. However, 
the activity in the fiduciary account in re- 
spect to the deposit and withdrawal of such 
additional funds must not be such as to 
convert it into an operating account or 
otherwise change the nature thereof 
as a separate fiduciary insurance account. 


basic 
As heretofore mentioned, a managing 
general agent must also comply with the 
law, but he has certain elective rights of a 
less restrictive nature. Rather than comply 
with the aforesaid statutory requirements, 
he may elect to comply with Section 1730.6. 
It he so elects, then he may commingle to 
an unlimited extent. However, he must 
maintain in an account an amount equal to 
the net aggregate for all principals of the 
premiums and return premiums, net of the 
commission received by him and unpaid to 


the persons entitled thereto or, at their 
direction or pursuant to written contract, 
for the account of such persons. In this 


regard, in determining the amount of money 
which the managing agent must 
have on hand to satisfy his fiduciary obhi- 
gation, credit is allowable for any balance 
owed him by his principal if, in the normal 


general 


course of business and under written con- 
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testi- 
Mem- 
bership in the bureau will be on an indi- 
vidual annual It is hoped that this 
bureau, working closely with its members, 
will be able to apply scientific reasoning and 
Such an inde- 


where conditions so 


mony 


warrant, expert 
for court evaluation, and others. 


basis. 


deduction to accident cases. 
pendent bureau would assure attorneys, in- 
the public of 
receiving fair treatment on a firm scientific 
basis. Certainly the laws which guide our 
entire universe have some use in the field 


[The End] 


surance representatives and 


of accident investigation. 


Continued from page 196 


tract, it would be payable or allowed him 
and the principal is not in liquidation or 
conservation or the subject of receivership 
proceedings. This means that if a managing 
general agent’s business with a consenting 
insurer is of such a nature that on a par- 
ticular credit balance 
accrues, whether from an excess of return 


account current a 
premiums paid on behalf of the principal 
or because of claims paid on its behalf (o1 
for any other reason), the agent may, im 
determining the amount of money which 
he is holding for other consenting insurers, 
take advantage of the credit. 

Collateral to the commingling problem is 
the legal status of the agent as to premium 
receipts where the insurance company is in 
liquidation under the supervision of a state 
Insurance Department. The complications 
in this area are being highlighted as a result 
of litigation pertaining to the involuntary 
liquidation of certain insurance companies. 
The litigation in the lower courts to date 
would indicate that an agent must account 
for all premiums which have not been paid 
to the insurance company prior to its going 
into liquidation, and that he cannot counter- 
claim for return premiums or other charges 
paid out by him after notification of ap- 
plication for liquidation of the company. 
Litigation is pending in states in 
connection with various aspects of this 
problem, including the rights, if any, of the 
insured to the unearned premiums. 


several 


In conclusion, it should be obvious that 
the handling of premiums is a most serious 
responsibility. For the agent’s protection 
he should avoid commingling even though 
not required to do so by statute. Also, if 
any company the agent represents is going 
into liquidation (involuntary), advice of 
counsel should be obtained before making 
any disposition of unremitted premium re- 


ceipts. [The End] 
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The Individual Life Insurance Policy Issued 


in Connection with a Qualified Employee Trust 


By ROBERT J. LAWTHERS 


This article is reprinted from TAXES 

The Tax Magazine for March, 1957 
The author is director of benefits and 
pension business, New England Mutual 
Company. The article 
represents his personal opinions and does 


Life Insurance 


not necessarily represent the thinking of 
either the company with 
associated or the life insurance industry. 


which he is | 


na i LAW is a ass, a idiot.” * Nowhere 
is this better exemplified than in the treat 
ment, and proposed treatment, by the Treas- 
ury Department’? of the individual life 
insurance policy issued in connection with 
a qualified pension or profit-sharing trust.’ 
Admitting that the law is elsewhere defec- 
tive in, not applying identical principles and 
tests respecting income tax and estate tax,‘ 
there do not seem to be compelling reasons 
for the Treasury Department to go out of 
its way, by regulation, to gratuitously add 
new areas of confusion. 

For income tax purposes, the death pro- 
ceeds of an individual life’ insurance policy 
issued in connection with a qualified trust 
are viewed as in part insurance and in part 
an annuity distribution.” The proposed 
estate tax regulations would treat such pro- 
ceeds as all insurance until the reserve 
equals the proceeds and as an annuity dis- 
tribution thereafter.‘ 

This proposed estate tax treatment seems 
to have the virtue of simplicity, but, unless 


1 Mr. Bumble, in Oliver Twist. 

2 Of course, it is true that regulations, rulings 
and opinions of the Treasury Department and its 
staff are interpretations of the law, not the law 
itself. However, to the unlitigious taxpayer this 
may well seem to be a distinction without a 
difference. 

+Throughout this paper the term ‘‘qualified 
trust’’ will be used as meaning a pension or 
profit-sharing trust that meets the requirements 
of Sec. 401 of the 1954 Code. 

* For example, the different statutory tests for 
the completeness of a gift. 
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similar principles are applied in the income 
tax area, such simplicity as might be 
achieved would be both deceptive and too 
dearly bought. This is apt to be true when 
logic and consistency are significantly sacri- 
ficed to administrative convenience. Agreed 
that the law is not a pure science and that 
it falls short of aesthetic perfection. Agreed 
that statutory inconsistencies in the tax law 
prevent the achieving of these goals. Nev- 
ertheless, they are goals that must be aimed 
at by both administrators and jurists, to the 
extent that statute permits. Otherwise: 


chaos! 


There is no such thing as a life insurance 
policy, for the benefit of an insured em- 
ployee,’ issued to the trustee of a qualified 
pension trust, as such, for purposes of the 
qualified trust. The furnishing of life insur- 
ance protection is completely foreign to 
the purposes of such a trust. Nothing can 
be found in the Code * to justify the use of 
an employer’s contributions to such a trust 
to provide life protection for 
an employee’s beneficiaries. Nevertheless, 
life insurance policies have been used for 
years® as a medium for providing pension 
benefits under a qualified pension trust or 
as an investment for profit-sharing trusts— 
and, in my opinion, properly so. 


insurance 


The key to this paradox is known to 
everyone, but is, unfortunately, too little 
understood both inside and outside of gov- 
ernment circles. 

The individual life insurance policy may 
be viewed as two separate contracts. The 

5 Sec. 1.402(a)-1(4) (i) of the income tax regula- 
tions, T. D. 6203 (September, 1956). 

® Sec. 20.2039-1(d) of the proposed estate tax 
regulations. 

* This paper deals with an 


only insurance 


policy payable to beneficiaries of the insured 
employee at his death. 
§’Old or new. The 1954 Code (H. R. 8300) 


would have cut the knot by permitting the use 
of life insurance policies as part of a qualified 
trust but treating the proceeds as entirely a 
trust distribution or annuity—a solution beyond 
the scope of this paper. 

* To my personal knowledge, since 1936. 
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usual analysis of such a policy issued in 
connection with a qualified trust is (1) that 
there are (a) an accumulation of a re- 
serve or the acquiring of a refund annuity 
to provide pension benefits or to serve 
as an investment of a profit-sharing fund, 
giving rise to part of the policy’s death 
proceeds and (b) an expenditure each year 
to provide term insurance, decreasing from 
year to year, of the amount at risk (the 
amount by which the death proceeds will 
exceed the policy reserve or cash value). 

There is, however, a possible alternative 
analysis (2) which views the life insurance 
policy as (a) a pure endowment or non- 
refund annuity with no death benefits, and 
(b) term insurance for the entire death 
proceeds.” 


Analysis (1) is consistent with the income 
tax treatment given for many years with 
respect to premiums paid by an employer 
in connection with a qualified trust, and 
the income tax treatment of the proceeds at 
the death of the insured. If the employer 
(or the trustee) has paid the entire pre- 
mium, a portion of the premium, represent- 
ing (b), has been considered as distributed 
to the insured employee. The insured has 
been required to include in his gross income 
the term-premium cost of the amount at- 
risk.“ At the death of the insured the 
proceeds have been split for income tax 
purposes. Only the amount at risk has 
been considered to be tax-free insurance 
proceeds. The reserve or cash value has 
received the income tax treatment of any 
trust distribution.” 

The proposed estate tax regulations, on 
the contrary, are consistent with analysis 
(2)," but inconsistent with (1) and with 
the treatment previously given, and to be 
given, by the income tax regulations. So 
long as the proceeds exceed the reserve, 
the amount receivable at death would be 


” These analyses do not, of course, apply to 
pure term insurance. For permanent forms of 
insurance, either analysis is actuarially correct— 
they are mathematically equivalent. A ‘“‘pure 
endowment’’ is an amount to be payable at a 
specified future time only if the person on whose 
life it is based is then living. If he dies in the 
meantime no death benefit is payable and the 
reserve is forfeited. Pure term insurance is 
best exemplified by the usual type of group 
insurance, yearly renewable term. Since, except 
among young children, the mortality rate in- 
creases with age, the annual rate for pure term 
insurance increases every year. The reader who 
has had experience with group term coverage 
for a very old employee will be aware of the 
astronomical premiums required at very ad- 
vanced ages. Permanent forms of insurance are 
designed to keep the premium level. Premi- 
ums in excess of the pure insurance cost during 
the earlier years of a policy build up a reserve. 
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considered, for estate tax purposes, as all 
insurance proceeds, governed primarily by 
Section 2042. Section 2039, concerning an- 
nuities and similar payments, would be 
permitted to apply only when there is no 
amount at risk.” 


I maintain that when the Treasury De- 
partment is not hobbled by illogical statu- 
tory provisions, it should make reasonable 
attempts at logic and consistency. Of all 
of the available analyses of a situation, the 
one should be chosen which, other things 
being equal, best meets these criteria. 

Either the income tax treatment or the 
proposed estate tax treatment should give 
way so that the policy, its proceeds, its 
income tax treatment and its estate tax 
treatment, will all be viewed with the same 
logic. 

Whether we split the insurance policy 
according to analysis (1) or according to 
analysis (2), there are further consequences 
that inevitably follow from the impropriety 
of using pension funds to provide life 
insurance protection. Hand in hand with 
the assumed split of the insurance policy, 
there must be a parallel split in viewing the 
trust and in analyzing what the employer 
is doing. 

To avoid the confusion of considering 
(1) and (2) simultaneously, let us first as- 
sume (1) and, for the time being, put (2) aside. 


I will first suppose a pension trust and 
plan under which the employer alone is to 
provide solely annuity or pension benefits, 
but with the individual annuity reserve pay- 
able to an employee’s beneficiaries if he 
dies before retirement. An annuity con- 
tract is to be acquired by the trustee to 
fund each employee’s pension, which is to 
be paid for solely by contributions of the 
employer. However, an employee is per- 
mitted to have insurance protection by 





That reserve, as increased by its interest earn- 
ings, balances out what would otherwise be 
annual insurance costs in the later years far 
in excess of the level premium. With regular 


endowment insurance, the reserve equals the 
face amount on the date of endowment ma- 
turity, and the proceeds become payable. In 


analysis (1), the policy reserve is looked upon 
as being part of the death proceeds, so that 
there is insurance protection only for the de- 
ficiency. In analysis (2) the policy reserve is 
looked upon as forfeited at death so that the 
entire proceeds are insurance. For a discussion 
of forms of endowment policies in which the 
endowment proceeds exceed the face amount, 
see footnote 19. 

11 Sec. 1.402(a)-1(a)3 of the income tax regu- 
lations, T. D. 6203 (September, 1956). 

2 See footnote 5. 

13 See, however, footnote 19. 

4 See footnote 6. 
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paying its cost. For an employee who elects 
this, the trustee procures, instead, an insur- 
ance policy which, in effect, provides for 
the same annuity plus the employee’s de- 
creasing term insurance. 


When an employee elects insurance, is it 
not clear that it is only the annuity portion 
of the policy that is issued under the quali- 
fied trust and that the employee is buying 
the insurance outside of that trust? Arrange- 
ments have merely been made for the 
trustee to invest the funds (that guarantee 
such employee’s pension) so as to give him 
an opportunity, outside of the pension trust, 
to procure insurance protection on his life. 
To be sure, the pension trustee will usually 
also be the trustee of the insurance part of 
the policy—but not under the same trust! 
With respect to that employee, there is a 
qualified pension trust of the employer and 
a personal insurance trust of the employee.” 
The policy is to be viewed as acquired and 
owned in part by each trust. 


Is it not equally clear that different em- 
ployees may be permitted to elect different 
forms and amounts of insurance? Of sev- 
eral employees, each entitled to a pension 
of $100 a month, one might elect a retire- 
ment income (income endowment) policy 
of $10,000 face amount; another, an endow- 
ment policy of approximately $15,000 face 
amount; and another, an ordinary life or 
limited-premium life policy of an even 
larger face amount, provided, in each case, 
that the policy would guarantee the proper 
pension. 

The situation is not essentially changed 
when the employer contributes toward the 
insurance cost, except that here the em- 
ployer is creating the two trusts—but there 
are two trusts and, in effect, two contracts 
issued by the insurance company. Under 
the present law, as set forth in the Code, 
this conclusion is inevitable because there 
is no justification for using pension funds 
to provide insurance benefits. There is, 
however, nothing wrong with using one 
instrument to establish two trusts or with 
having two trusts acquire separable interests 
in one piece of property (the insurance 
policy), but we must observe care to keep 
them separate in all of our thinking. 


4% The terms of these two trusts are estab- 
lished by one instrument, usually known as 
merely a pension trust. 

16 See footnote 11. 

17 See footnote 5. 

% This is not in any way inconsistent with 
the fact that an individual who pays premiums 
on a combination insurance and annuity policy 
issued to him, personally, is allowed his full 
premium cost in determining the investment in 
the annuity. The Code provides that an in- 
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Any contributions of the employer toward 
the cost of insurance protection represent 
current distributions to the insured em- 
ployee.* At the death of the employee, 
only the amount at risk gets the income tax 
benefits of Section 101(a)(1). The balance 
of the proceeds is subject to income tax 
under Sections 402 and 72." At retirement 
or other distribution to the employee or his 
beneficiaries, it follows that logic and con- 
sistency require that in determining the 
employee’s Section 72 cost, his contributions 
be reduced by the sum of any annual costs 
of his insurance protection met from his 
contributions. Since we have found it nec- 
essary to postulate two trusts and two con- 
tracts, it follows that the cost of insurance 
protection has not been contributed to the 
qualified trust or the annuity contract, but 
to the separate insurance trust and term 
insurance contract. 

If this is the way the split is made for 
income tax purposes, then the splitting for 
estate tax purposes should logically be on 
the same basis. Specifically, Section 2042 
should be applied to the amount at risk, 
with Section 2039 applied to the cash value 
or reserve. Other sections of the Code re- 
lating to estate tax might, of course, apply 
to the proceeds. Section 2039(c) would 
not apply to the amount at risk since it is 
not, correctly analyzed, a contract pur- 
chased by a qualified trust. However, this 
subsection would apply to the reserve or 
cash value (but deducting from the sum of 
any contributions of the employee and of 
the employer the aggregate of any costs 
of insurance protection previously met by 
them, respectively). 

If the employer pays the cost of insur- 
ance protection, then, despite Section 72(f), 
the costs of that protection, taxable to the 
insured each year, would nevertheless not 
be part of his cost for purposes of Sections 
72 or 2039. The reason is that the contri- 
butions of the employer to provide insur- 
ance protection would not be contributions 
to a trust governed by Section 401, but 
contributions to a separable insurance trust 
and plan.* 


The whole situation is to be viewed pre- 
cisely as though there were two unrelated 


sured’s cost basis toward an annuity derived 
from an insurance policy is the cost of the con- 
tract. The Code does not justify a splitting of 
an individually purchased contract. However, 
the only justification for having insurance in 
connection with a qualified trust is that a split 
is assumed. Accordingly, logic and consistency 
require that, for a contract purchased in con- 
nection with a qualified trust, costs of the sepa- 
rable insurance contract not be construed as 
costs of the annuity contract. 
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plans; as though solely annuity contracts 
were acquired under the qualified plan, and 
separate term insurance policies were inde- 
pendently acquired. 

If, however, we use analysis (2) for the 
life insurance policy, there are changes in 
details but no basic change. There are 
still two contracts and two trusts. The only 
differences would be that the annual cost 
of insurance protection would be the term 
cost of the entire death proceeds, and that 
at death the entire proceeds would be insur- 
ance for both income tax and estate tax 
purposes. However, if and when the policy 
reserve or cash value should equal or ex- 
ceed the death proceeds, or expected death 
proceeds, there would be no insurance pro- 
tection and no further annual cost of such 
protection. Everything payable at death 
would then be an annuity or pension-trust 
distribution.” 


On the basis of either analysis of the 
policy, it that certain 
positions sporadically taken by officials of 
the Treasury Department are untenable. 
There are no lawful limitations that may 
properly be imposed respecting insurance 
benefits (per se) provided by an employer 
for employees. Accordingly, so long as the 
nondiscriminatory requirements are met with 
respect to the annuity or pension part of 
the plan and the annuity part of the con- 
tracts procured of the insurance company, 


insurance follows 


the employer may use any form of insur- 


ance it desires, may provide as much or as 
little insurance as it chooses, and may dis- 
criminate to its heart’s content. 


This last is not in any way contrary to 
public policy and needs no rectification. 
Until the law forbids discrimination with 
respect to compensation paid in cash, there 
is no justification for preventing discrimi- 
nation in compensation paid in the form of 
economic benefits on which the employee 
currently is required to pay an income tax.” 
Of course, the requirement of reasonable- 
ness must be met in order for the employer 
to get an income tax deduction. 


It is obvious that if the employer con- 
tributes to the cost of insurance protections, 
its deduction should technically be taken, 
for the cost of this part of the combined 
plan, under Section 162(a)(1), and only 
the contribution to the pension part should 
be taken under Section 404. There can, of 
course, be no objection to the Treasury 
Department’s permitting both to be de- 
ducted under the latter for administrative 
convenience, provided its officials will recog- 
nize that this is just what it is—and nothing 
more. 

All the foregoing is a far cry from the 
position sometimes informally taken that 
there is some kindness or generosity to 
the taxpayer in permitting “incidental” in- 
surance benefits as part of a pension trust. 
Officials of the Treasury Department who 
take such a position are unfair to them- 
selves and their predecessors, some of 
whom, at least, knew better. Otherwise 
there would have been no PS 58 costs and 
no splitting of the death proceeds into two 
parts for income tax purposes.” 

There is a narrow area in which the 
“incidental benefits” theory may seem to 





-® There are some forms of insurance on an 
endowment plan (variously denominated by 
various companies, the most common titles being 
‘retirement income’’ or ‘‘income endowment’’) 
in which the endowment proceeds exceed the 
face amount, and the reserve crosses and ex- 
ceeds the face amount before the maturity 
date. The objective is to build up a fund larger 
than the face amount in order to provide a pre- 
determined amount of annuity income for the 
insured commencing on the maturity date. 
Under analysis (1) there is no insurance after 
the reserve crosses the face amount. Under 
analysis (2) one can consider either that insur- 
ance protection continues to the end (but of an 
annually increasing amount, equal to the re- 
serve, after the crossover point); or that the 
pure endowment occurs at the crossover point 
when insurance protection ends and that there 
would thereafter be a pure accumulation, en- 
hanced by further premium contributions, until 
the policy maturity date. The proposed estate 
tax regulations are consistent. with the latter 
assumption. (See footnote 6.) 

* There is nothing in the law forbidding an 
employer to discriminate among employees in 
determining their compensation. When com- 
pensation in any form is taxable to the employee 
as received, the only limitation is that, in order 
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for the employer to obtain a deduction in con- 
nection with its income tax, the compensation 
must not be excessive for the services rendered. 
The forbidding of certain discriminations in 
connection with a qualified trust is an exception 
justified by the favorable tax treatment by 
which the employer may get a deduction with- 
out the employee being currently required to 
include the value of the benefit in his gross 
income, The whole point of this paper is that a 
provision for insurance benefits is not part of a 
qualified pension trust. 

*71T recollect a clear understanding in the 
Treasury Department, in the early 1940's, that 
an ordinary life or any other type of insurance 
policy could be the sole vehicle to fund pension 
benefits under a qualified pension trust, because 
there need be no necessary relationship between 
pension benefits and insurance. Considering the 
mental caliber and the technical competence of 
the men then in the higher echelons of the De- 
partment, this attitude would have been incon- 
ceivable if they had supposed that the insurance 
benefits were really part of the pension plan, 
as such. Furthermore, their general attitude 
respecting tax matters did not incline them 
toward being improperly generous to taxpayers 
or toward permitting serious technical im- 
proprieties. 
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have some apparent application. The simplest 
example is a money-purchase, pension and 
insurance plan, all paid for by the employer. 
When viewed as separate insurance and 
pension plans, it will be found that, on 
account of the varying costs of insurance 
benefits for different employees, the amounts 
applied to the pension plan (as distinguished 
from the insurance plan) will not be uni- 
form for different individuals, even though 
the totals contributed to both plans are the 
same. A similar lack of uniformity may 
be found in other types of plans with re- 
spect to contributions to pension benefits. 
This “incidental theory should 
probably best be stated as permitting some 
with 


benefits” 


discrimination respect to pensions, 
provided the insurance benefits are reason- 
able and only incidental. The correct for- 
mulation is, however, quite different. Only 
certain limited discriminations are forbidden 
in connection with a qualified plan. Uni- 
formity is not required. It is extremely 
unlikely that the random discriminations 
resulting solely from such factors as dif- 
ferent insurance different em- 
ployees, or pension for 


costs for 
providing more 


uninsurables, or requiring an uninsurable 
more toward his 


pension benefits, would result in an over-all 


employee to contribute 


favoring of officers or of highly compen- 


sated, supervisory or stockholding employees, 
Insur- 
ance plans of the type we are considering 
(the insurance part of combined pension 
and insurance plans) may be as discrimina- 


with respect to the pension plan.” 


tory as one wishes—and rightly so. 


Much that has been said respecting pen- 
sion plans will readily be applied by the 
reader to profit-sharing plans. However, 
there are a few special points that require 
mentioning. 


When an 


connection 


insurance policy is issued in 
with a qualified profit-sharing 
trust, and a premium is paid on the policy, 
there is in part an investment of the profit- 
sharing trust and in part: a payment by 
the insured employee to a separate insur- 
ance trust, or a payment by the employer 
to such a separate trust, or a transfer from 
the profit-sharing trust to an insurance 
trust (constituting a distribution to the 
insured employee), or a combination of two 
or more of these. I maintain that none of 
these is improper under the law. 


22 There is an understandable tendency on the 
part of some officials of the Treasury Depart- 
ment to act as though the law forbade all dis- 
criminations in order for there to be a qualified 
trust. This is not true. The only forbidden 
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Officials of the Treasury Department ap- 
pear to be taking the following positions 
(among others). A profit-sharing trust can 
qualify only if it provides exclusively for 
deferred distributions. Since the payment 
of an insurance premium is an immediate 
distribution of the term cost of insurance 
funds applied 
within two years after they have been con- 
tributed by the employer. However, the 
foregoing may be waived if only “incidental” 
insurance benefits of a 
amount are provided. 


protection, no can be so 


limited type and 


The answer is to meet the basic point of 


view head on. The Code does not clearly 
qualification, that a_ profit- 
sharing trust provide exclusively for deferred 


distributions. It 


require, for 


is more reasonable to in- 
terpret it as merely requiring some element 
of deferred distribution. If a trust were to 
provide exclusively for current distribution 
there would be nothing to invest and no 
deferred income to the employee. Accord- 
ingly, the Code element of 
deferral in order to give qualification any 
meaning. 


pe sits some 


An employer 
sharing 
year for 


may create two _ profit- 
trusts, the first providing each 
immediate distribution and the 
second providing for deferred distribution; 
and the second may qualify. I doubt if the 
government would much success in 
the courts in denying qualification to an 
employer who accomplished the same re- 
sults in one trust, provided the case were 
properly handled. 


have 


An important point is that the revenue 
would lose nothing by the employer's act, 
because the immediate distributions would 
forthwith be taxable to the 
If the matter could be 
with respect to dual-distribution 
trust not involving insurance, the use of 
insurance policies as part investment and 
part distribution would fall into proper 
perspective. 


distributees. 
correctly settled 
such a 


The individual life insurance policy issued 
under a qualified pension or profit-sharing 
trust present technical and adminis- 
trative problems. Its use is reasonable and 
proper, but that use must be correctly ana- 
lyzed. If an analysis is logical and theo- 
retically simple and is consistent with the 


(Continued on page 249) 


does 


discriminations are those in favor of ‘‘officers, 
shareholders, persons whose principal duties 
consist in supervising the work of other em- 
ployees, or highly compensated employees.”’ 
(Code Sec. 401(a)(4).) 
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Noncancellable Insurance Ruling 
Permits Changeable Premiums 


An accident and sickness policy may be 
termed noncancellable even though the in- 
surance company reserves the right to change 
premiums on a class basis. This is the sub- 
stance of the Oklahoma Insurance Depart- 
ment’s recent ruling which will become 
effective May 1. 


The question of whether policies with 
changeable rates may be termed noncancel- 
lable been under much discussion in 
the insurance industry. One answer was 
presented by Orville F. Grahame, vice presi- 
dent and general counsel of the Massachu- 
setts Protective Association, Inc., and the 
Paul Revere Life Insurance Company, in 
his article “Noncancellable and Guaranteed 
Renewable A and H Insurance,” which ap- 
peared in the September, 1956 issue of the 
JournaL. He believes that noncancellable 
policies should guarantee the premium. Eugene 
J. Conroy, general solicitor of the Pruden- 
tial Insurance Company of America, Newark, 
New Jersey, discussed the question in his 
article “Guaranteed Renewable—Noncancel- 
lable A and H Insurance: What’s in a 
Name?” which appeared in the October, 
1956 issue of the JourNAL. His answer was 
that the right to change premiums on a 
class basis does not affect the noncancel- 
lability of a policy. Mr. Conroy’s view was 
upheld by the Oklahoma Insurance Depart- 
ment. 


has 


The ruling declared that “Noncancellable 
accident and health policies are deemed to 
be those policies which cannot be cancelled 
by the insurer and which are guaranteed 
renewable to at least age 55 or for at least 
five years if issued at ages in excess of 49, 
and in which the insurer is precluded from 
changing coverage provisions or otherwise 
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reunderwriting on an individual basis after 


the effective dates of such policies and 


while they are in force.” 


Title 36, Section 821, of the Oklahoma 
Statutes Annotated was interpreted to mean 
that it is misleading for the noncancellable 
or guaranteed renewable nature of a policy 
to be referred to in the caption of the policy’s 
renewal provision as “noncancellable” and/or 
“suaranteed renewable” unless the same 
caption or a brief description discloses the 
qualifications on the guarantee of renew- 
ability (including any age limits, right to 
change premium rates by class, etc.) in a 
manner which does not minimize or obscure 
the qualifying conditions. 


The ruling noted that Sections 117.3 and 
117.4 prohibit unfair trade practices and 
misleading advertising. It stated that any 
advertisement will be considered mislead- 
ing which refers to the guaranteed renewable 
or noncancellable nature of the policy unless 
the qualifications relating to the guarantee 
of renewability are disclosed in a manner 
which not minimize or obscure the 
qualifying conditions. 


does 


It was observed that a noncancellable and 
guaranteed renewable policy on which the 
insurer reserves the right to change the 
premium rate could be misleading if an 
insurer were to set an initial premium rate 
inadequate to sustain normal increasing 
morbidity arising from advancing age and 
other foreseeable conditions with the in- 
tention of raising rates after having used 
the initial low premium to secure the business. 

The ruling declared that the concept of 
guaranteed renewable and noncancellable 
insurance precludes the reunderwriting of risks 
on an individual basis. If a policy is to be 
termed and considered noncancellable, the 
insurer cannot the right to add 
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restrictive riders, change coverage provisions 
or otherwise reunderwrite the policy on an 
individual basis while it is in force. “Any 
table of premium rates applicable to guaran- 
teed renewable policies issued prior to the 
adoption of the table must define the premium 
on each policy to which it applies on a 
basis that does not unfairly discriminate 
against any policy or policies and must be 
reasonably consistent with the premium 
rates applicable to subsequently issued policies 
providing substantially similar benefits. No 
change in rates applicable to any guaranteed 
renewable policy duly approved by this 
Department shall be made effective with 
respect to any premium falling due before 


filing of the new rate schedule with this 
Department.” 
The Oklahoma ruling was questioned 


recently by James L. Moorefield, assistant 
counsel of the Paul Revere Life Insurance 
Company and The Massachusetts Protective 
Association, Inc., in. his remarks to the 
Massachusetts Legislative Insurance Study 
Commission at its meeting in Boston. The 
commission was directed by the Massa- 
chusetts Legislature to study a number of 
insurance problems including cancellation 


of accident and sickness policies 


He stated that the ruling would permit 
a change in coverage provisions and re- 
underwriting merely on other than an in- 
dividual basis. It thus does not appear to 
be limited to changes on a class basis, and 
would seem to permit changes on two or 
more policies or on a family basis, he said. 


Mr. Moorefield pointed out that 
such changes could be in the risk or in the 
benefits, as well as in the premiums. This 
would mean that conditions, as 
cancer, tuberculosis, heart ailments or atomic 


also 


specific 


poisoning, could be ridered out on other 
than an _ individual Similarly, the 
benefits could be cut 10 per cent or 70 or 
A policy with these 


basis. 


some other per cent. 
permissible limitations and providing also 
for a change in premium, benefit and risk 
would leave only the shell of a noncancel- 
lable policy and should not be called non- 
cancellable or guaranteed renewable, he 


added. 


He suggested to the commission that they 
await the completion of the study of non- 
cancellable definitions by the subcommittee 
of the Accident and Health Committee of 
the National Association of Insurance Com- 
The chairman of this subcom- 
Pansing, Nebraska 


missioners, 
mittee is Thomas R. 


Director of Insurance. 


State Department Rulings 


It was pointed out by Mr. Moorefield 
that the ruling completely reversed a pre- 
vious ruling issued only a few months ago 
that had outlawed entirely the writing of 
the adjustable premium policy, but now 
Oklahoma graces a weaker form of that 
policy which it had said was “inequitable 
to the policyholders and are ripe for mis- 
representation in the marketing thereof” 
with the title of noncancellable. 


Reference was made to Massachusetts as 
the “cradle of policyholder disability security,” 
especially in the field of noncancellable in- 
surance. He expressed confidence in the 
Insurance Department of Massachusetts as 
lending encouragement to accident and sick- 
ness insurance of all kinds—cancellable, non- 
cancellable and modified forms of each— 
and as doing so in the public interest. “A 
noncancellable policy should guarantee the 
premium, the benefits, the risk covered, 
and the continuable rights,” according to 
Mr. Moorefield. 


Increased Auto Insurance Rates 
Approved in Illinois 


Illinois Insurance Director Joseph S. 
Gerber recently announced that he has ap- 
proved an increase in automobile liability 
insurance rates, effective April 17. It will 
be the first rate increase for private pas- 
senger automobile owners in the state since 
1951. The increase, the Director said, is 
due directly to increasing traffic accident 
tolls, and will average 14 per cent state-wide 
in the fields of bodily injury and property 
damage. The average increase over the 
state for bodily injury rates is 19.9 per cent 
and for property damage is 4.9 per cent. 


The action came in the form of an ap- 
proval of a filing by the National Bureau 
of Casualty Underwriters which reportedly 
writes 25 per cent of the automobile liability 
risks in the state. Companies outside the 
bureau expected to follow the rate 
pattern. 


are 


The Director said that the records of the 
insurance companies writing automobile in- 
surance reflect “very serious” losses. “We 
hope this serious loss trend can be halted 
by the careful operation of motor vehicles 
on the streets and highways of the state,” 
he declared. “Better driving is the only 


” 


answer to increasing insurance rates 
It was 
Director 


pointed out by the Insurance 
that the state average increases 
are made up of widely varying rate differ- 
ences in various zones in the state. 
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F LORIDA—Where a “guest” passenger 
is injured in a motor vehicle accident, 
the owner and operator of the vehicle in 
which he was riding are subject to the sus- 
pension provisions of the financial respon- 
sibility law.—Florida’s guest statute (Sec- 
tion 320.59 of the Florida Statutes) restricts 
the liability of the [ 
a motor 


owner or operator ol 
“cuest” passenger’s 
injuries to and_ willful 
or wanton misconduct” which is the proxi- 
A provision states 
negligence, 
mis- 


vehicle for a 
“gross negligence 
mate cause of the injury. 
that the question or issue of 
gross negligence, willful or wanton 
conduct, proximate cause and assumed risk 
shall in all cases be solely for the jury’s 
determination. 


Section 324.051(2) of Florida’s financial 
responsibility law (Chapter 324 of the Flor- 
ida Statutes) provides the circumstances 
under which the Insurance Commissioner 
shall suspend licenses of operators and reg- 
istrations of owners of motor vehicles in 
the event of accidents involving motor ve- 
hicles resulting “in bodily injury or death 
to any person” or total damage of $50 or 
more to property. 


The Florida Insurance Commissioner asked 
the Attorney General whether the suspen- 
sion provisions of the financial responsi- 
bility law may be applied solely in connection 
with bodily injuries suffered by a “guest” 
passenger in a motor vehicle accident. The 
Attorney General answered in the affirm- 
ative. He stated that whether an accident 
results under circumstances rendering the 
owner or operator of a motor vehicle liable 
to a “guest” passenger is for a jury to 
decide if an action is brought. If such a 
“souest” injured as a result 
of a motor vehicle accident, the owner and 
vehicle in which he was 


passenger is 


operator of the 
riding are subject to the suspension features 
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of the financial responsibility law.—O pinion 
of the Florida Attorney General, February 
19, 1957. 


N ICHIGAN—Counties are not author- 
4 ized to create special funds to pay for 
premiums on private fire and windstorm 
insurance or, in the alternative, to pay for 
fire and windstorm losses to county build- 
ings.—The Auditor General requested an 
opinion as to the legality of a county creat- 


ing a special fund known as the “insurance 


‘insurance sinking fund.” 
from the 
and 


reserve fund” or 
It would be entirely separate 
general fund on the county 
created by the appropriation of county funds 
to the special fund. The special fund would 
be used, as to principal and income from in- 


records 


vestments thereof, to pay the cost of pre- 
miums on private fire and windstorm insurance 
cost of fire and windstorm 


county buildings. 

Act 136, Public Acts of 1956, which 
amends Act 177, Public Acts of 1943, con- 
tains authority for the creation of a county 


or to pay the 


le sses on 


fund to be used, among other things, for 
the repair of buildings. The act is entitled: 
“An act f 


fund or funds in political subdivisions for 


to provide for the creation of a 
acquiring, constructing, extending, altering, 
repairing or equipping public improvements 
or public buildings; to provide for appro- 
priations, credits and transfers to said fund 
or funds; and to provide for the disburse- 
ment thereof.” After reviewing the act 
the Attorney General decided that its terms 
were not sufficient to permit the payment 
of insurance premiums therefrom, and that 
the act did not authorize the special fund 
mentioned above. 


Presumably the special fund would be 
created by the action of a county’s board of 


I L J — April, 1957 





supervisors, he said, since it is the govern- 
ing body of the county. These boards have 
such powers and duties as are prescribed 
by law and such implied powers and duties 
as are incident to, and 
exercise of their prescribed powers. 


necessary in, the 
The 
boards have no inherent powers (see Mason 
County Civic Council v. Mason County, 343 
Mich. 313). Counties have delegated powers 
only (see Bond v. Cowan, 272 Mich. 296), 
he added. 

The Attorney General declared that his 
research disclosed no statutory authority for 
the creation of the special fund and, there- 
fore, it is not authorized by law.—Opinion 
of the Michigan Attorney General, January 
16, 1957. 


( HIO—A board of township trustees or 

a board of township memorial trustees 
is not liable for negligence in the operation 
and maintenance of a township memorial 
building and, therefore, has no authority to 
insure against such liability—The Attorney 
General whether a board of 
township trustees or a board of township 
memorial trustees may properly purchase 
liability insurance covering the board’s neg- 


was asked 


ligence in the operation and maintenance of 
a township memorial building. The Attor- 
General that and 

have regarded as being 
agents of the state and of having govern- 


ney said counties town- 


ships been only 


mental functions only. Therefore, the doc- 


trine of governmental and proprietary func- 
does not apply to them, but has 
application only to municipal corporations. 
He declared that if a township is under any 


tions 


liability for negligence, that liability must 
be statutory in origin. Inasmuch as he was 
unable to find any statute creating such lia- 
bility, he that 


authority to purchase liability insurance. 


The Attorney 
building in 


declared the boards had no 


that the 
used by 
community, civic and patriotic groups. He 
said that if the building were used in whole 
or in part by a private business for profit, 
a different question would arise. The law 
of such a case is not settled, but he referred 
to Dean v. Trustees, 65 Ohio App. 362, 
which suggested that liability might attach. 
—Opinion of the Ohio Attorney General, 


1957. 


noted 
being 


General 


question was 


February 25, 


“OUTH DAKOTA—An exclusively in- 
\7 terstate motor carrier cannot be required 
to purchase liability insurance.—The Public 
Utilities Commission asked the Attorney 
General for an opinion regarding South 


Attorneys General 


Dakota’s requirements as to liability insur- 


ance and indemnity bonds for interstate 
carriers. The Attorney General referred to 
Section 44.0403 of the South Dakota motor 
carrier act which provides in part: 


“Any Class A, Class B, or Class C motor 
carrier operating exclusively in interstate 
commerce shall, on application and payment 
of the registration fees in Section 44.0408, 
44.0409 and 44.0411 of this chapter be forth- 
with issued a permit to operate on the pub- 
lic highways of this state and such interstate 
motor carrier shall be subject to regulation 
and control of the Commission only to the 
extent permitted by the Constitution of the 
United States and an Act of Congress re- 
lating to interstate commerce _ 


A motor carrier engaged in intrastate 
commerce on the public highways in South 
Dakota is required to furnish indemnity in- 
surance covering the passengers and cargo 
being transported. The question has arisen 
whether a motor carrier engaged exclusively 
in interstate commerce in the transportation 
and property on the state 
highways is likewise required to furnish in- 
demnity insurance. The Attorney General 
said that this question has been answered 
by the United States Supreme Court in 
Hichlin v. Coney, 78 L. Ed. 247, and Fry Roof- 
ing Company v. Wood, 97 L. Ed. 168. 


The Attorney declared that a 
state has the power to require by statute 
that the upon the 
public highways obtain adequate insurance 


of passengers 


General 


users of motor vehicles 
for the payment of judgments recovered for 

operations. 
requirements 


from their 
that such 

valid as to an interstate carrier to 
that 
the cargo transported are covered thereby. 


injuries resulting 


However, he said 
are not 
the extent either the passengers or 
\ requirement that an interstate carrier be 
required to furnish insurance to protect the 
passengers being carried or the cargo trans- 
ported has been declared to be an unreason- 
able 


(Sprout v 


burden upon _ interstate 
South Bend, 72 L. Ed. 


commerce. 


833.) 


The Attorney General concluded that the 
South Dakota should issue a 
permit to an exclusively interstate carrier 
upon application and payment of the stat- 
utory fees, and that indemnity insurance or 
bonds protecting the passengers or cargo 
should not be required. He added that to 
require the insurance would amount to an 
exceeding of authority and to a noncompli- 
ance with the provisions of the statute 
quoted above—Opinion of the South Dakota 
Attorney General, January 12, 1957. 


commission 
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Tort Law Analyzed 


The Law of Torts. Fowler V. Harper 
and Fleming James, Jr. Little, Brown and 
Company, 34 Street, Boston 6, 
Massachusetts. Three volumes, 2,062 
pages. $60. 

In their comprehensive three-volume work 
on tort law the authors discuss the principles 
that have guided the courts in the law’s 
development together with important stat- 
utory modifications. This is done with 
reference to both the doctrinal aspects of 
the law and the modern social economic 
problems involved with the law. 


Beacon 
1956. 


Volume 1 contains Part One, which per- 
tains to “Intended Torts.” The following 
subjects are analyzed: (1) interference with 
the possession and use of land, (2) inter- 
ference with chattels, (3) interference with 
the person, (4) malicious prosecution, (5) 
defamation, (6) business torts, (7) mis- 
representation and nondisclosure, (8) tort 
liability as affected by family relationships, 
(9) recovery for emotional disturbances and 
(10) contributory tortfeasors and contribu- 
tion among them. 

-art Two and Part Three are found in 
the second volume. Part Two, which deals 
with “Accidents,” discusses the following 
topics: (1) the accident problem and its 
solution, (2) fault as a basis of liability, 
(3) the principle of social insurance, (4) 
strict liability or liability without fault, (5) 
functions of the judge and jury in negli- 
gence cases, (6) the nature of negligence, 
(7) specific standards of conduct, (8) scope 
of duty in negligence cases, (9) proof of the 
breach of duty in negligence cases, (10) 
legal cause, (11) assumption of risk, (12) 
contributory negligence, (13) imputed con- 
tributory negligence, (14) wrongful death 
and survival, (15) damages in accident 
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cases, (16) vicarious liability, (17) duties of 
owners and occupiers of land, (18) liability 
of suppliers of chattels and (19) liability 
of governmental units and officers and of 
charitable institutions. Part Three, entitled 
“Conflict of Laws,” deals with choice of law. 

A table of cases, table of statutes, bibli- 
ography of periodical literature and an in- 
dex are contained in Volume 3. Throughout 
the volumes there are many citations which 
should be of interest and value both to 
scholars and practitioners. 


Scientific Study of Tires 
Aids Accident Investigation 


Andrew J. White. 


Motor 
Hamp- 


Tire Dynamics. 
Vehicle 


shire. 


New 


Lee, 
$15. 

This reference work should be of much 
interest to attorneys, claim adjusters, acci- 
dent investigators, etc. Its text explains 
why tire-marks measurements cannot be 
related to vehicle speed and contains valuable 
aids in the preparation of automobile cases. 


Inc., 
261 pages. 


Research, 
1956. 


Written so that the average attorney and 
investigator can understand it, this book 
reports on tires manufactured during the 
last six years. All popular brands of tires 
were purchased on the open market and 
tested under controlled conditions on several 
road surfaces from Maine to Florida. 

The author covers such topics as speed- 
ometers, effects of weight shift of most 
makes of automobiles on stopping distances, 
effects of speed on distances to stop, and 
stopping distances of all brands of tires on 
various road surfaces such as concrete and 
asphalt. He shows why some retread tires 
can stop a vehicle faster than new premium 
tires, and explains the heretofore unknown 
theory of “tirekeying” and why a smooth 
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tire can stop a car faster than a new tire 
on a dry roadway. “Keying” describes 
the action of the rubber of the tire as it 
gears itself to the uneven surface of the 
road, the rubber tread sinking into the road 
and retarding the tire by an action similar 
to the meshing of gears. 

Some of the conclusions reached in the 
book follow: 

(1) The coefficient of friction values re- 
corded in test data are not valid unless the 
same vehicle with the same tires on the same 
road section is used. 

(2) Differences in tire condition control 
the stopping distances of tires. The season 
of the year, age of the road and accumula- 
tion of dust on the road change the co- 
efficient of friction value of any road surface. 

(3) No two vehicles can stop in the same 
distance on the same road due to the 
differences in vehicle weight distribution, 
load transfer, wheel loadings, etc., during 
the locked-wheel stop. It was also noted 
that no two brands of tires can stop a vehi- 
cle in the same distance on the same road. 


(4) Using published figures stating a co- 
efficient of friction value for one surface 
as being that value available on another 
surface because both are asphalt is an error. 
This is true as to any other types of sur- 
faces referred to similarly. The assignment 
of a coefficient of friction value is worthless 
without controlled tests under identical con- 
ditions on the same road. 


The author, Andrew J. White, director 
of Motor Vehicle Research, Inc., is one of 
the country’s leading authorities on auto- 
mobile accident investigation. 





ARTICLES 


Articles of 
legal publications 


interest in other 


Comparative Negligence Doctrine 
The author of this article declared that the 
long life of the contributory negligence doc- 
trine should not remove it from the light 
of critical analysis. He espoused the rule 
of comparative negligence. 

It was noted that it is proper to consider 
the fault of the one seeking to recover. 
However, the author stated that this does 
not mean that the injured’s contributory negli- 
gence should destroy his right of recovery. 

Comparative negligence was defined as a 
system of dividing damages based on a 


Books and Articles 


comparison of faults involved in causing in- 
jury. Recovery is diminished but not barred. 

The author observed that the District of 
Columbia permits contribution between joint 
tortfeasors. The principle of loss distribu- 
tion between negligent defendants is there- 
fore recognized. However, the law “sets 
its face against loss distribution between 
plaintiff and defendant when both are negli- 
gent.” It was suggested that the best approach 
to loss distribution is to spread the loss of 
the entire accident among all parties legally 
responsible, and not to distribute a fraction 
of the loss between unsuccessful party de- 
fendants.—Bress, “Comparative Negligence: 
Let Us Hearken to the Call of Progress,” 
American Bar Association Journal, February, 
1957. 


Tort Liability of the Family ... In 
most jurisdictions the married woman has 
neither greater nor lesser responsibility in 
tort than any With a few 
exceptions, mostly confined to automobile 
law, she is not liable for the torts of her 
husband or members of her family unless 


other person. 


there is a showing of agency, or unless she 
participates in the torts or ratifies them so 
that she becomes a tortfeasor herself. The 
author noted that the majority of courts 
have held that the removal of the disability 
of coverture has extinguished all necessity 
for holding the husband liable for his wife’s 
torts. 


At common law it was settled that parents 
were not liable for the torts of their children 
merely because of the family relationship. 
Except for statutory modifications, this is 
still the rule. 
torts. 


A child is liable for his own 
There are, of course, limits to this 
liability with reference to certain torts which 
require malicious intent and special stand- 
ards of conduct for determining negligence 
or contributory negligence of children. 


Legislation in the automobile law field is 
increasing the liability of owners of motor 
vehicles, both within and without the family, 
and social policy may ultimately require 
development of strict liability or specialized 
treatment comparable to workmen’s com- 
pensation statutes, the author stated. 


The need for imposing personal liability 
under common law rules of “family pur- 
pose” has diminished both as a result of 
specific legislation in the field and as a 
result of the general use of broad liability 
insurance.—Harbison, “Family Responsibility 
in Tort,” Vanderbilt Law Review, June, 1956. 
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Bank Loan Plan Opposed 


The bank loan plan permits the purchase 
of insurance with borrowed funds. Gerard 
S. Brown, CLU, Pennsylvania Mutual Life 
Insurance Company, Chicago, recently spoke 
this plan at the Agents Forum 
of the National Association of Life Under- 
writers. His experience with the plan in- 
dicates that it is primarily a tax-avoidance 
device which is not 
of analyzing the 
Brown’s remarks follow: 


against 


offered on the basis 


prospect’s needs. Mr. 


Two centuries ago one of the great mathe- 
maticians of all time, James Dodson, was 
refused life insurance because he was over 
45 years of age. That experience was the 
spark which inspired the principle of level- 
premium legal reserve life insurance. Sub- 
sequently, he and another actuary, Thomas 
Simpson, shortly followed by Dr. Richard 
Price, devised that system to make it pos- 
sible to maintain insurance throughout life 
annual which would not 


The Equitable of Lon- 


at an premium 
increase with age. 
don, ancestor of all of our companies, was 
organized in 1756 to Dodson 


and Simpson’s mortality and reserve prin- 


operate on 
ciple, soon thereafter refined by Price. 


The method has gone through many elab- 
orations to reach today’s vast refinements 
policies, but the funda- 
mental principle remains unchanged. The 
Elizur Wright, who spent four 
years in the lobbies of Massachusetts State 


and varieties of 


dedicated 


House to persuade the legislature to pass 
the first nonforfeiture law in 1861, is another 
great figure in the progress of life insurance. 
It was his persistent effort which made 
possible the life insurance of the twentieth 
century. Cash surrender and loan values 
followed that first step and life insurance 
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know it came into being through 


Wright’s great devoted labor. 


as we 


Now, 200 years after Dodson, Simpson 
Price and 100 after Wright laid the 
foundation for the miracle of life insurance, 


and 


society owes an immeasurable debt to those 
great men. However, they must be uneasy 
in their they [ 
knowing about the selling of life insurance 
on the bank loan plan, for it is a perversion 
of level-premium 
ance, the 
and struggled. 


The level premium through the life of 
the policy is the important contribution of 
Dodson, Simpson and Price. Equally signi- 
ficant to the great growth of life insurance 
in the 100 years since Wright is the princi- 
ple of increasing reserves which have fur- 
their most 


graves if have any way of 


reserve life insur- 


which 


legal 


system for they labored 


nished to living policy owners 
dependable and indeed, often their only 
liquid The bank loan plan is a 
complete negation of those purposes which 


reserve, 


legal reserve equities serve so effectively 


and completely. 


Bank loan plan proponents assert that 
cases in which the plan is ap- 

That 
long as 


there are 


propriate. may sometimes be the 
loans is 


However, 


case, as interest on such 
deductible in the tax. 

circumstances under which the plan is sound 
that a combination 
and they 
rarely all occur in a given case. The best 
analysis of that and of the bank loan plan 
Van 


issue 


income 


are few for the reason 


of essential facts is necessary, 


in practice is the article by Hal R. 
Cleve, CLU, in the Spring, 1956 
of the Journal of the American Society of 
Chartered Life Underwriters. 


Van Cleve finds that there are eight 


tests of appropriateness of the bank loan 
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PERSONS AND EVENTS 


Four days of insurance legal discussion 
will be presented when the Federation of 
Insurance Counsel holds its annual con- 
vention June 26-29 at the Waldorf-Astoria 
Hotel, New York City. 


The National Association of Public In- 
surance Adjusters will hold its annual 
meeting May 1-5 at the Saxony Hotel, 
Miami Beach. 


The eighty-eighth annual meeting of 
the National Association of Insurance 
Commissioners will be held June 10-14 at 
Chalfonte-Haddon Hall, Atlantic City, 
New Jersey. 


Louie Miller, Jr., was renamed Insur- 
ance Commissioner of West Virginia. 


plan in a given case, and all must be present 
to justify it: 

(1) need for the insurance in the net 
amounts developed year by year, 

(2) low interest rates available from bank, 

(3) bank loan interest deductible and pol- 
icy earnings not includable, 

(4) large income with high income tax 
in top bracket, 

(5) ample liquid 
purchased, 


reserves when plan is 


(6) ability to pay off bank loan out of 
other assets if required, 
(7) expectation of continuing plan until 


death of insured and 
(8) probability of continuation of 


income until death. 


7 . 
large 


His amplification of each point is crystal 
clear but, unfortunately, time is 
that detail. His article 
careful study. 


lacking 


to quote deserves 


Bank loan plan who argue 
that there are cases where it is suitable are 
right if their standards of judging the situ- 
ation are Van Cleve’s eight Un- 
fortunately, the bank loan plan has not been 
marketed with such 
that matter with any discrimination, by all 
but a 


proponents 


points. 
discrimination, or for 


very, very few who are selling it. 

| have seen a number of proposals of the 
plan and have yet to find a case where it 
offered on the 


of the prospect’s needs. 


was basis of an analysis 


Always the plan 
tax-avoidance device. 


was submitted as a 


The Coverage 


The reappointment of C. Lawrance 
Leggett as Missouri Superintendent of 
Insurance was recently announced. 


F. Vernon Rosenthal was named As- 
sistant Director of Insurance in Illinois. 


He succeeds the late Laddie T. Pelnar. 


The Colorado Commissioner of Insur- 
Sam Beery, appointed Rondeau 
Baker as examiner to the rating 
division of the Department of Insurance. 


Charles E. Rea and Emerson Davis 
have been appointed to. the board of the 
International Association of Accident and 
Health Underwriters. Gibson Wright 


was appointed assistant to the president, 


E. J. Coffey. 


ance, 


attached 


All but 
tTace amount or 


for a $100,000 
igure. Many 
of those proposals were in mimeographed 
tabulations or other methods of duplication. 
Duplicated novel way 
of fitting policies to needs of individuals. 
Just how fluctuating and annually reducing 
death benefits can meet the most frequent 
needs for life 
understand. 


four 
other 


three or were 


round 


illustrations are a 


insurance is impossible to 


It is argued also that because commod- 
ities and real may be bought with 
funds, it is to buy 
that They are not 
When homes, automobiles, appli- 


estate 
borrowed 
life insurance 
parallel. 


also sound 


way. 


ances, jewelry and other commodities are 
bought on the installment plan, an asset 
is built which grows as the loan is paid 
off. Even travel which can be bought on 
installment plans is paid for in a reasonably 
short When life insurance is bought 
on the bank loan plan, there is no thought 


time. 


of repayment of the loan, except perhaps 
in very rare which I have yet 
to see an example. The result is that all 
a policyholder owns at the end of a long 
period of years is a policy encumbered with 
a maximum or near maximum loan and, 
all too often, little or resources. 


cases oO! 


no other 


That heavily loaned policies have a high 
lapse ratio in later with a 
against the company is a 
known life insurance fact. 


years severe 
well- 
The good risks 
who have wearied of the increasing interest 
charges and decreasing death benefits will 
lapse, but the impaired risks hang on. Why 
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company officers who foster bank loan busi- 
ness are willing to set up future high mor- 
tality has always been a mysterious angle 
of the bank loan business. 


The bank loan plan is built upon the 
shaky foundation of a tax loophole. The 
Treasury Department and Congress do not 
like loopholes and close them about as fast 
as they appear. That has been the history 
of the bank loan plan for years. The first 
rash of that type of selling was bank loan 
plan single-premium life insurance in the 
1930’s. Congress closed that loophole in 
the 1942 Code. It left some openings by 
omitting and discounted-advantage 
premiums which were taken advantage of 
for a few years. 
the 1954 Code. 


annuities 


Then they were closed in 


The National Association of Life Under- 
writers first took official notice of the bank 
loan plan at the 1948 annual convention. At 
that meeting the report of the Committee 
on Field Practices expressed sharp criticism 
of the plan and recommended that it be 
curbed. Subsequently, as annual-premium 
bank loan plan selling spread rapidly, later 
Committees on Field Practices took the 
same position and expressed themselves 
in strong disapproval of the bank loan plan. 
These occasions were the midyear meetings 
of 1949, 1951 and 1952, and the annual con- 
ventions of 1948, 1949 and 1952. The re- 
ports of those actions appeared in the issues 
of Life Association News of October, 1948, 
April, 1949, October, 1949, May, 1951, May, 
1952, and October, 1952. During that period 
the Committee on Field Practices had 
several able chairmen. Three of them are 
especially distinguished leaders of NALU, 
David Fluegelman, John Marsh and Stanley 
Collins. All of their reports were approved 
by successive National Councils and Boards 
of Trustees. That should dispose finally of 
the preposterous charge that opposition to 
the bank loan plan is a “one-man crusade.” 
Opposition to the bank loan plan is a long- 
standing policy of NALU, reached after 
frequent and careful deliberation under the 
direction of able men. 


The Committee on Federal Law and Leg- 


islation took cognizance of the legislative 
implications of the practice when H. R. 8300, 
later enacted with amendments as the 1954 
Internal Revenue Code, was first introduced 
in March, 1954. It contained new restric- 
tions upon the deductibility of interest on 
funds borrowed to pay premiums on single- 
premium life, endowment and annuity pol- 
icies. The trend of thinking among taxing 
authorities very obvious, and there 
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was 


was reason to believe that although annual 
premium ,policies were not included in the 
new language, they were considered and 
perhaps postponed for later action. Shortly 
after the enactment of the 1954 Code, the 
chairman of the Committee on Federal 
Law and Legislation and our counsel felt 
that it would be advisable to find out what 
the Treasury Department was thinking. The 
criticism has been made that we called 
the attention of the Treasury Department 
to this situation. That is absurd. The 
Treasury Department had no need of our 
information. They knew as much about the 
annual-premium bank loan plan as we did. 


The Committee on Federal Law and Leg- 
islation found that the Treasury Depart- 
ment was disturbed and irritated over the 
many cases of the annual-premium bank 
loan plan which had reached the attention 
of its high officers. They were determined 
to seek further restrictive legislation which 
would disallow interest deduction on the 
annual-premium bank loan plan. When they 
saw the reports of the Committees on Field 
Practices and learned that NALU policy 
opposed the bank loan plan, they were grat- 
ified and were also pleased to know that 
relatively few of our members were offering 
the plan. 
the problem with Treasury officers with the 
objective that any language to amend the 
Code should reach only the interest deduc- 
tion on bank loan plans and would not be 
disallowed the borrower for customary pur- 
poses. It is fortunate that taxing authorities 
in the Treasury Department and in Congress 
are equally anxious to draft a proposed 
amendment with the object of having it 
apply only to the bank loan plan and not 
to loans for usual needs. 


For two years we have discussed 


The history of this legislation has made 
it clear for time that the annual- 
premium bank loan plan was well known 
to taxing authorities and that it was certain 
to come under attack. Yet bank loan plan 
proponents refused to believe that and chose 
to play ostrich. When the reports of the 
Committee on Federal Law and Legislation 
repeatedly warned of the likelihood of leg- 
islation disallowing the interest deduction 
in annual-premium bank loan plans, the 
bank loan plan people just buried their 
heads deeper in the sand and insisted that 
the association join in their uncomfortable 
posture. They were sure that the Treasury 
Department had not thought about it and 
that Congress would do nothing. Companies 
and agents alike have defiantly refused to 
bring the practice under reasonable and 
decent restraint. That many agents have 
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been making the bank loan plan their 


careers to the exclusion of normal methods 
of selling is a mockery upon the argument 
that the bank loan plan fits some special 


The same is true of a number of 
general agents who are soliciting bank loan 
business promiscuously from brokers. Most 
of this business is written imprudently and 
with little or no regard for the problems 


of the client. 


cases. 


Publication of the Mills subcommittee’s 
list of subjects last November jarred them 
out of their smug complacency. The Treas- 
ury Department’s request for legislation dis- 
allowing interest on annual-premium bank 
loan plans was included in that list. That 
brought anguished from bank 
loan plan proponents because they had been 
asserting for months that the Treasury De- 
partment would do nothing about it. The 
reports of the Committee on Federal Law 
and Legislation at both the midyear and 
annual conventions in 1956 had stated that 
the Treasury Department was not only con- 
sidering the subject but determined that some- 
thing must be done to disallow the interest 
deduction. On both occasions, bank loan 
plan 
suade the 


some cries 


proponents tried vigorously to per- 
National Council to delete that 
comment from the committee report, claim- 
ing that it was untrue and that there was 
no evidence to support it, notwithstanding 
the fact that the chairman quoted a high 
Treasury Department official, mentioning 
him by name. On both occasions the Na- 
tional Council overwhelmingly approved the 
committee report as drafted. The propo- 
nents organized an independent group and 
proceeded to campaign against NALU pol- 
icy. The Treasury Department request as 
announced by the Mills subcommittee af- 
firmed all that had been forecast by Com- 
mittees on Field Practices and subsequently 
Committees on Federal Law and Legislation 
regarding the Treasury Department’s attitude. 


At that juncture NALU took the only 
course it could take and, through the Com- 
mittee on Federal Law and Legislation, 
testified at hearings of the subcommittee in 
support of the request of the Treasury De- 
partment. The statement of the committee 
on behalf of NALU simply restated what 
had already been said by the Committees on 
Field Practices and Federal Law and Leg- 
islation. 

Proponents of the bank loan plan sub- 
mitted testimony from their point of view 
a week later, and that is where the matter 
stands at this time. The subject is still 
under consideration by the Mills subcom- 
mittee. 


The Coverage 


This dissident group blames NALU offi- 
cers, committees and trustees for the action 
of the Treasury Department. The fact is 
that the any restrictive 
legislation which may result will rest squarely 
upon the agents and companies marketing 
the bank loan plan 


responsibility for 


The bank loan people, by any reasonable 
estimate, constitute an extremely small per- 
centage of NALU membership. The estab- 
lished policy of NALU on the bank loan 
plan reflects the opinion of the great body 
of our membership which is still writing 
level-premium legal reserve life insurance 
as it is intended to be written. 


It is heartening to know that the great 
company associations, the LIAA and ALC, 
have expressed agreement with the Treas- 
ury Department’s request for action on this 
tax loophole. The officers of those associa- 
tions have worked diligently with the De- 
partment and committee 
the knotty 


of Congress over 
company income tax problem. 


Isn’t it incongruous and 
that while their negotiate on 
that, some of their company members foster 
and encourage a tax-avoidance plan which 
the Treasury disapproves? On the part of 
bank loan plan agents and companies there 
has been a complete disregard of potential 
tax legislative consequences. 


incomprehensible 
associations 


Consideration of the bank loan plan prob- 
lem by the Treasury Department and by 
committees of Congress has been exhaustive 
and painstaking with all sides of the ques- 
tion taken into account. The business of 
life insurance has a responsibility to our 
government and if 
close a tax loophole, we cannot object. 


Congress chooses to 


One reason for the prevailing widespread 
public good will and confidence in life in- 
surance is that the leadership of our great 
companies for the past century of phenom- 
enal growth has been notable for its high 
standards of integrity and sense of respon- 
sibility to the insuring public. The present 
generation of company presidents fully 
measures up to that superb tradition of 
honor and accountability. There is every 
reason to feel confident that now that the 
question has been brought into sharp focus 
by the events of recent months, the very 
few who have fostered and encouraged the 
bank loan plan will be guided by their own 
high ethical standards and the great tradi- 
tions of level-premium legal reserve life in- 
surance and will discontinue sponsoring that 
business. 
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‘‘Double Dollar’’ Plan Discussed 


Certain financial institutions have devised 
the “double dollar” plan or similar plans in 
obtain new and bigger 

Under the “double dollar” plan 
interest on his savings 
amount of the 
Oliver R. 
The 
general 
Insur- 


order to savings 
accounts. 
the saver receives 
plus life insurance in the 
savings up to a certain limit. 
Aspegren, Jr., CLU, president of 
Agency, Inc., Chicago 
The Ohio National Life 
ance Company, recently voiced his opposi- 
tion to this plan. His comments, delivered 
at the Agents Forum of the NALU, follow: 


Aspegren 
agent for 


We must approach this problem from the 
standpoint of the public interest. What is 
best for the companies, agents or financial 
institutions which might use plans 
could prevail for a period of time, but in 
the long run only what is in the best inter- 
ests of the public will last. 


these 


Several years prior to the recent introduc- 
tion of the “double dollar” plan into the 
Chicago market, I had given considerable 
study to the possibilities of introducing it. 
My analysis at that time and certain re- 
evaluations I conducted since caused me to 
carry the matter no further. 


and 
insurance 


Last summer two Chicago savings 


loan associations announced life 
plans in connection with savings accounts. 
Both used the same underwriting company. 
types of plans were offered. One 
doubled the amount in the savings account 
in the event of death. The other, by means 
of a schedule of decreasing term insurance, 
caused the total amount in the account in 
the event of death to be at a predeter- 
mined goal. 


Two 


Both of these available at each 
institution, used individual policies, required 
some evidence of insurability, were (to some 
extent at least) underwritten, and for the 
insurance feature there was an identifiable 
charge made to the borrower by deduction 
from his savings account. 


plans, 


The purposes for offering plans of this 
type, of would be to secure new 
savings accounts, increase the size of exist- 
ing accounts and reduce the turnover of the 
accounts. No doubt these two plans accom- 
plished something along this line, however 
much or however little, to this date. How- 
ever, the seven or so months which have 
elapsed would not be any adequate trial 
period for final conclusions to be drawn. 


course, 


As an indication of the unreliability of the 
initial experience with respect to eventual 
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results, I should like to quote from a letter 
which I have received from a senior officer 
of the largest institution in the 
United States having had experience with 
He states: 


savings 


this plan. 


‘Early indications of success apparently 
were a result of good merchandising, but 
our volume began to taper off soon after- 
wards and this cur- 
rently are at a level of some 30% of the 
peak.” 


He did not furnish figures concerning 
either the peak or the present level, but if, 
for example, at the peak these accounts had 
$1 million of they would today 


accounts in category 


savings, 


have only $300,000 of savings. 


The financial institutions putting in these 
plans hoped to attract savings which might 
otherwise have gone to other institutions. 
This device amounts to a promotional effort. 
Regardless of its success, the question could 
be raised as to whether the same efforts 
applied to other promotional efforts would 
have produced more or less results. Another 
question which could be raised would be 
whether the benefit derived from the in- 
creased savings, if any, what they 
would otherwise have been, offsets the addi- 
tional expense involved. Still another ques- 
tion would be the effect on the public relations 
of the financial institution from the possible 
rejection of claims for misrepresentation. 


The financial had the 
experience referred to above also commented 
on this aspect of the situation. The plan 
they used was similar to the plan used by 
the two Chicago savings and loan associa- 
tions in the respect that both plans required 
some evidence of insurability. When evi- 
dence of insurability is required, the possibility 


over 


institution having 


of claims being rejected for misrepresenta- 
tion exists. On this point, the senior officer 


of this institution stated: 


“The number of 
jected because of misrepresentation appears 
to be in the vicinity of 25% of those paid. 
I might say that from the burden 
these cases impose on our carrier, they tend 
to be annoying in dealing with the bene- 
ficiary designated.” 


claims necessarily re- 


aside 


This means that every time 100 claims are 
paid, 25 claims are rejected because of mis- 
representation or, put it another way, be- 
cause the insured did not tell the truth. 
The health statement to which the insured 
was asked to subscribe was that “the pur- 
chaser is in good health and has never had 
heart trouble, tuberculosis, cancer or other 


Regardless of the fact 
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that misrepresentation had taken place, how 
could the effect upon public relations of an 
institution be anything but bad if 25 claims 
were rejected every time 100 were paid? 


Subsequently, a Chicago bank announced 
a plan which was different in many respects 
from the plans. This 
“double 


basis on each account up to $2,500 


previously existing 
bank furnished life insurance on a 


dollar” 
and to age 60. 


The bank paid the premium for this in- 
surance. They offered a rate of interest of 
1% per cent on all their 
result is that a saver received 1% per cent 
plus “double dollar” on his savings up to 
$2,500 if he meets the other requirements, 
and 1% per cent interest and no life insur- 
ance on the over 
$2,500 


accounts. The 


amount of his savings 


No evidence of insurability is 


and no 


required 
The man 
charge and 
other 
per cent interest, 


underwriting is done 
identifiable 


countless 


does not pay an 
yet since he could go to 
banks and receive 2 or 2% 
he really is paying or 1 per cent on the 


amount of his investment for his insurance. 


Here again, the period in which the plan 
has been in effect is too short for final con- 
clusions. The plan is open to the possibility 
of antiselection due to the fact that a 1! 
rate with life insurance is not a 
tremendous inducement for a man when 
higher rates of interest are available, unless 


per cent 


the saver is uninsurable or insurable only 
high rating. 


interest rate of even %4 of 1 per cent might 


with a To such savers, an 
be adequate inducement to place his savings 
in such accounts. 


Whether or not antiselection will manifest 
itself in this plan only time will tell. Per- 
haps enough people will maintain savings 
accounts in this bank for reasons of 
that the deaths of 
the plan can be absorbed by 


the premium which is levied over the total 


con- 
venience uninsurables 


attracted by 


group. 
Shortly announced, 


another bank offered a plan with a 1 per 


after this plan was 
cent interest rate with insurance as opposed 
to the 
cent without insurance 


Now a could not just 
bank he went to, but he could select which 
plan he chose within the bank itself. With 
a l per cent differential in that bank and 
a 1% per cent differential available by com- 
paring the 1 per cent versus 2% per cent 
available in other banks, the saver was con- 
fronted with a possible $15 per thousand 


bank’s regular interest rate of 2 per 


saver select the 


The Coverage 


.be much of an 


cost tor term insurance most savers 


who were insurable and not in the higher 
age brackets, $15 per thousand could hardly 
inducement as a cost for 
term insurance Therefore, who would be 
most attracted by the 1 per cent rate with 


older and/or un- 


insurance? Surely, the 
insurable risks. 


As the picture developed late last summer, 
the board of directors of the Chicago As- 
Life Underwriters was called 
its members to give consideration 
Public 


became my re- 


sociation of 
upon by 
to this matter. As chairman of its 
Relations Committee, it 
sponsibility to draft the which 


it determined to 


statements 
Work on 


statements required research. This research 


release. these 
combined with my previous research caused 


me to have deep convictions on this subject 
The convictions represent the synthesis of 
the thinking of the members of the board 


of directors of the Chicago 


Association of 
Life Underwriters. 


Inevitably when you deal with a problem 
judgment. People’s 


differ. No one 


results coming 


of this type, you must use 


judgments wil can be sure 
of the 
We, therefore, recognize the possibility that 
we could be How- 
ever, everything which has happened in the 


from certain actions. 
wrong in our conclusions 


ved to strengthen 
them. 


last several months has ser 


1 1 


our convictions rather than weaken 


We doubted that a 1 per 


insurance in a bank offe 


cent rate with 
ring 2 per cent with- 
out insurance would prove to be a great in- 
were older 
The fact that this bank 
early in 1957 changed its plan to offer 2 per 


cent with insurance and 2% per cent without 
with a 


ducement to savers unless they 
and/or uninsurable. 


indicates to us that life insurance 


1 per cent differential off the going rate 
on savings is not much of an inducement 
Certainly if it had brought in the savings 
anticipated, the jump to 2 per cent with in- 
surance would not have been necessary. 
Moreover, if 2 per cent and insurance were 
enough of an inducement for the bank to 
get the savings it required, it would hardly 
per cent higher than the other 
The 
necessary to go to the 
indicates 


have gone 4% 
banks in its area to get such savings. 
fact that it felt it 
2% per cent without 
that the insurance and 2 per 
would not do the job. 


It should be 
of plans we 


insurance 


cent alone 


noted that the three types 
have discussed are progressive 
in respect to the under- 
to put it another way, 
“each is wilder and than its 
this progres- 
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loosening of the 
writing factors or, 
woolier” 


predecessors. The nature of 





that the 
fourth bank to announce a plan added ar 


sion is borne out by the fact 


a 
age 55. 


other feature of convertibility at 
Our question would be as to why one would 
select this particular bank, and this par- 
ticular plan within the bank, and finally the 
conversion at an advanced age unless there 
were some unfavorable underwriting aspects 
of the case, in view of the interest rate 
which could otherwise be obtained with the 
insurance being purchased separately. 


This plan contained a further liberaliza- 
tion which, in our opinion, causes it to be 
still Unlike the other plans 
which provide that the amount payable at 
death be the amount on deposit 90 days 
previously or the minimum balance during 
the preceding 60 days or some other measur- 


less sound. 


ing device which would eliminate the pos- 
sibility of a last-minute increase being made 
just prior to death in order to increase the 
‘mount of the death benefit, this plan pro- 
vides for the death benefit to be the balance 
at the moment of death. 


It may not yet have happened in enough 
instances to be a problem, but the incentive 
to build up the accounts of dying relatives 
is certainly going to be tremendous in time 
to come if these plans are not discontinued. 
Every day of the year the families of some 
individuals within the age limits learn that 
someone in their family will not long sur- 
vive. There are enough of these families 
where the collective resources are such that 
$50,000 or more dollars could be easily dis- 
tributed among institutions at $2,500 each, 
assuming that 20 had the plan. 


To put it realistically, this is better than 
betting on the favorite in a horserace. If, 
short of a miracle, the individual is going 
to die, they are virtually certain of doubling 
their money. As time goes on it would not 
be inconceivable that syndicates would be 
organized for the very purpose of lending 
money to families in which there was a 
dying member, The payoff could be worked 
on some basis such as is used by attorneys 
in accident cases—that is, the proceeds be 
shared. 


If someone would say this wouldn’t be at- 
tempted, I would ask them how they would 
go about preventing its being done. It is 
true that the individuals putting up the 
funds could not be named directly as the 
beneficiary, but advance agreements could 
be entered into with the survivors and ap- 
propriate notes executed. 


If the argument were raised that people 
wouldn’t do it, their attention could be 
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called to the risks that are being taken every 
day. Other individuals risk their liberty in 
If you note the 
risks that people take involving their lives 


tax evasion and other cases. 


and liberty, why would they not enter into 
collusion in something as riskless and cer- 
tain as this would be. As the possibilities of 
this gradually come to the attention of the 
community, the 
People may not lie and steal for small sums, 
although that is done too, but look at the 
temptation furnished them through the 
large sums which would be involved by 
the family of one individual of a short life ex- 


effect can be disastrous. 


pectancy using several plans. 


The analysis just developed was for the 
purpose of showing how each step in the 
progression from a lesser to a greater de- 
gree of unsoundness opens the whole sub- 
ject to greater and greater dangers. 


This progression we anticipated last fall; 
namely, that each plan, if it is to have the 
desired effect for a given financial institu- 
tion, must have some more attractive feature 
than the one offered by other financial in- 
stitutions. Each one can go just so far in 
offering interest-rate increases, so the addi- 
tional features must be offered through a 
liberalization of the features of the life in- 
surance plans if that is the promotional 
method being used. This puts each life in- 
surance company under pressure to have a 
more liberal and attractive plan than the 
other. Each plan becomes out of date as 
is announced. The drawing 
power of the others diminishes and they 
must find a way to enhance their competi- 
tive position. No matter how much 
company intends to stick to what it 
siders a sound plan, sooner or later someone 
is going to have a plan in effect the elements 
of which produce an antiselection. 


its successor is 


each 
con- 


If the banks’ present desire for savings, 
savings at almost any cost, should decrease 
and at the same time, due to antiselection, 
the insurance companies find it necessary 
to drastically increase the premiums being 
charged for the “double dollar” insurance, 
would the banks be willing to absorb a 
vastly increased premium cost? 


If they would not, would they be able to 
pass it on to the depositors by substantially 
increasing the differential—for example, cut- 
ting the interest on savings back to 2 per 
cent or less and making the differential in 
the case of the insured accounts 1% per cent 
or 1% per cent or even more? Put it an- 
other way. Suppose they cut the regular 
rate to 13% per cent and found 
it necessary to charge 1% per cent of the 
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amount in the account for the insurance. 
The net rate offered on the “double dollar” 
would then become % of 1 per 
cent, which would probably be so unattrac- 


accounts 


tive to the savers that the plan would have 
to be abandoned. 


The result can be the discontinuance of 
the plans with a great deal of discontent 
arising from the savers. This in turn will not 
only damage the public 
financial institutions but 
insurance companies as well. 


relations of the 
also of the life 
Certainly the 
financial institution would attempt to place 
as much of the blame as possible on the 
insurance companies. This would serve to 
damage the good name of all of 
financial institutions, insurance 
and life underwriters. 


us— 


companies 


We believe that the public interest is best 
served by those to be insured purchasing 
their insurance from those equipped to give 
them through policies over which 
they themselves have control with respect 
to continuance, convertibility, settlement op- 
tions and all of the other features of regular 
insurance. The man who today is insurable 
might well be uninsurable at a future date 
when a “double dollar” plan under which 
he was was canceled. It can 
hardly be in his best interest or in the 
public interest for such to happen. 


service 


covered 


Figures published recently certainly in- 


dicated that the banks having the “double 
dollar” plan during the fall benefited in 
no appreciable degree from this promotional 
device. They report: 


“South Side Bank & Trust of Chicago, 
which installed the double dollar last fall, 
had an increase in savings deposits of $121,000 
between Sept. 26 and Dec. 31, 1956, to a 
total of $7,238,000, while Metropolitan State, 
a bank of comparable size but without double 
dollar, had an increase in savings of more 
than $166,000 to a total of $7,759,000. South 
Side Bank & Trust pays 14% interest on 
savings, and all depositors up to a certain 
age maximum are entitled to insurance. 
Metropolitan State pays 2% on savings.... 
An even more striking example was Union 
National, a bank which pay 2% interest 
and doesn’t offer double dollar. During the 
Sept. 26—Dec. 31 period this bank enjoyed 
an increase in savings of more than $500,000 
to a total of $7,956,000. 


“Exchange National, one of the larger 
banks offering the double dollar plan, had 
a Sept. 26 to Dec. 31 increase in savings 
of $1,013,000 to a total of $21,788,000 while 
South Shore National, which does not have 


The Coverage 


the plan, increased its savings acount by 
$1,300,000 to a total of $22,376,000. South 
Shore National pays 2% interest. Exchange 
National during this Sept. 21—Dec. 31 quar- 
ter paid 1% interest to insured depositors and 


2% to depositors who didn’t buy insurance.” 


It, therefore, appears to us that the “double 
dollar” plan is not particularly effective as a 
promotional device with respect to savings 
and that the installation of these plans could 
very well result in very bad public relations at 
such time as the antiselection manifests itself. 


Many of the 
the iimitations and “double 
dollar” plan. We from the 
presidents and senior officers of banks rang- 
ing from among the largest to the smallest. 
A letter from the appropriate vice president 
of one of the large Chicago Loop banks 
stated 


banks in the city recognize 
dangers of the 


have had letters 


Bank, as well 
as the vast majority of other commercial 
banking , in general, with 
the statement of your Board. We believe 
that not only is the ‘Double Dollar’ Plan an 
unsound way of selling life insurance, but 
also that it is an unsound and improper way 
to sell savings accounts. We also are well- 
aware of the fact that the customer is getting 


“You may be sure that 


institutions, agree 


no bargain at all—except, of course, in those 
cases where he may be uninsurable. 


“You may also be aware of the fact that 
in those cases where banks are members of 
certain banking associations, the associations 
themselves are taking issue with the banks 
where it is believed the advertising of the 
‘Double Dollar’ Plan is misleading or ac- 
tually untrue.” 


The Eastern Banker cites a number of ob- 
jections made by banking experts to this 
type of plan. In my opinion they were all 
significant, but to me one of major significance 
is the fact that the depositor of savings has 
nothing to him if he is over 
the age limit or deposits over the maximum, 
for the value of whatever benefits exist with 
respect savings under the 
maximum for individuals not over the age 
limit. It is entirely possible that the annoy- 
ance resulting from this factor can offset a 
good deal of the benefits otherwise received 
by the financial institution with respect to 
its public relations. 


compensate 


to deposits or 


Another factor affecting good will and 
public relations would be the possibility of a 
plan having been purchased in good faith, 
and because the depositor did not. happen 
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to keep the mind, withdrawals 


might be made during a final illness pre 


point in 


ceding death resulting in life insurance funds 
which the saver had intended to have avail- 
able to pay certain expenses not being paid. 
This could result in a very 
situation which would be damaging to the 
financial institution’s good will. 


embarassing 


To this point we have been contrasting 
without 
insurance by comparing types of accounts 


the alternatives of savings with or 


available within a particular bank or be- 
bank and another This 
is significant because it brings out certain 
you 
contrast the highest net rate available with 
insurance through 2 
cent, with the 3% per cent 

ample, can be secured through savings and 
yer cent dif- 


tween one bank 


weaknesses of the plan. However, if 


banks, which. is per 


which, for ex- 
loan associations, we have a 1% 
ferential which means that a man is paying 
$15 a thousand for a limited form of term 
insurance. In order to demonstrate the un- 
attractiveness, the rates for one-year non- 
renewable term insurance, purchased through 
a company offering such plans, at age 25 is 
$5.35 per thousand, at age 30 is $5.31, at age 
35 is $6.30, at age 40 is $7.27, at age 45 is 
$9.10 and at age 50 is $13.12. The effect can 
be that the younger subsidize the older, which 
is the reverse of what it should be. 


The insurance terminates just at the point 
when it is needed most, should it not be termi 
nated earlier by the discontinuance of the 
plan. What will be the effect of 
public relations of financial 
insurance companies? 


this on the 
institutions and 


A thought worthy of consideration by the 
insurance companies would be the effect on 
them and their agency organizations if such 
plans would actually grow to great magnitude 
with financial institutions of various kinds 
taking over the accumulation of the re- 
serves now being accumulated by life com- 
panies and the life companies merely carry- 
ing the risk element. The end result in 
such an event would be the weakening of 
the agency organizations; and in the long 
run the public interest would suffer because 
of a reduction in the trained manpower 
available to serve them—the men who are 
the members of the agency organizations to 
whom, as a group, the career of a life insur- 
ance salesman would have reduced appeal. 


Furthermore, the entrance into this field 
by a life insurance company is merely in- 
viting the banking industry to enter some 
activities, either at the 
time or at some time in the future. 


insurance present 


More- 
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De- 
on this 


over, later some Insurance 
partments are apt to “crack down” 


type of activity. Certainly if the legislatures 


sooner or 


of 17 states are deeply concerned over the 
trading stamp plans of retail stores, a lot 
of people are going to be concerned some 
day over “gifts” of life insurance in order 
to encourage bank deposits. 


A great weakness of the group approach 
to this type of plan is that there is no com- 
mon tie the participants except a 
desire to save money, which is obviously 
if any at all. There 
amount of 


among 


an extremely loose tie, 
is no predetermination of the 
any insured, and 
the amount can be changed at will exclu- 
insured. 


insurance on the life of 


sively and solely by the 


The claim experience must ultimately be 
different than in the case of group creditor 


because it is usually the younger person 


who is unable to save the larger sums of 
money, whereas the older person is in the 
position to accumulate savings. Therefore, 
amount by age distribution under a “double 
dollar” plan should be different from group 
creditor where it is the younger person who 
has the need to borrow the greater amounts. 
The issuance of this type of coverage on de- 
positors of a private or institution 
such as a credit union will not have these 
unfavorable control factors since usually all 
members have a common tie, usually with 
an employer, and all members are auto- 


closed 


matically insured. 


The indemnity principle has long been a 
primary consideration in fixing appropriate 
amounts of life insurance. The prudent man 
would like, if possible, to protect himself 
against the potential losses arising from his 
death. Life insurance provides the means 
for so doing. such individuals, life 
insurance is the reverse of speculation or 
gambling. This is the foundation upon 
which the institution of life insurance has 
been built and has attained its present 
reputation for lofty and noble purpose, in- 


For 


tegrity and stability, as a force for economic 
and social good. 


With “double dollar” plans, where is the 
indemnity principle? Where is the economic 
or social justification for the insurance es- 
tablished in specific instances rather than 
in broad generalities? 


Might we not reduce or degrade the 
product we offer to the role of a “gimmick” ? 
Might we not reverse the concept of life 
insurance as a medium which eliminates 
speculation as to the economic value of a 
man? 
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How can the institution of life insurance 
defend the favorable tax treatment of in- 
paid death if our 
“‘oim- 
death 
without regard to the 

Why do we have the 


surance by reason of 
product is relegated to the role of a 
mick” or at best to the 
benefit determined 
indemnity principle? 
present favorable tax treatment? 
of the effect of the 
proceeds against the 


role of a 


Because 
recognized insurance 
social and economic 
We should not permit this 
kind of association to be dissolved. Other- 
wise, we will wind up with tax laws which 


death 


loss on death. 


tax the excess of proceeds over 


premiums paid. 


Insurance company operations should be 
sound and equitable in their relationships to 
policyholders. The insurance company should 


consider all of its practices for the good 
of all of its policyholders and not permit 
the subsidizing of one group of policy 
holders at the expense of all other groups. 
The “double dollar’ could well develop 
into being a subsidization of a particular 
group of insured lives at the expense of the 
well-being of the rest of the insurance com 


pany. Its soundness has yet to be fully tested 


Should a company claim that its interest 
is in supplying insurance on a reasonable 
basis to a special section of the population, 
then might not its risk capital or earnings 
be directed to 
the population without evidence of insurability. 


insuring larger sections of 


The approval of the “double dollar” plan 
on a very loose basis in some states points 
out the 


absence of good insurance law 


throughout the country and may very well 
turn out to be a further argument for the 


federalization of the insurance industry. 


We are today in a more responsible era 
of the insurance business than in the past 
and we should be diligent that 
such as the “double dollar” do not hurt the 
business. The question can well be 
by the public as to whether the desire to 


increase 


schemes 


raised 


insurance in force surpasses the 


desire to follow prudent practices. 


For all these reasons which I have cov- 


ered and many others which I will not 


take time to go into, it is my considered 
judgment and the considered judgment of 
the board of directors of the Chicago As 
sociation of Life that the 
“double dollar” plan is neither in their best 
interests nor in the 
financial. institutions which might adopt 
them that reason we have opposed 
and will continue to oppose the installation or 


adoption of the “double dollar” or similar plans. 


Underwriters 
best interests of the 


For 


The Coverage 


Insurance World 1957 
Many 


have attracted local and sometimes regional 


college undergraduate organizations 
recognition for their intermittent scholastic, 
and cultural projects and activities. 
However, few enjoyed the unique 
Yale Daily 
News’ educational-vocational magazine series 
devoted to the portrayal 
and career opportunities of various Ameri- 
can industries. 


The began 
a rather grandiose idea of Yale undergrad- 
uate John A. Neumark, 1957, who believed 
that 
concerned with major 


might be 


social 
have 
nation-wide acclaim accorded the 


of the operations 


this series with 


evolution of 


executives and government officials 
areas of the nation’s 
contribute 
articles and sponsor advertising in a project 


designed to educate 


economy willing to 


and attract the college 


undergraduate 


Che initial manifestation of this idea was 
Wall Street 1955, a magazine 
investment banking business, which was dis- 


tributed on a modest scale to 10,000 Eastern 


survey of the 


undergraduates. Such men as Secretary of 
tl 
man 


Tohn 


ie Treasury George Humphrey, elder states- 
Bernard Baruch, ambassador-financier 


Whitney and New York Stock 
Keith Funston responded 


Hay 
xchange President 
to the News request by contributing articles 
to the magazine. ( New York 
brokerage and investment bought $12,000 in 
support. 


“onservative 


advertising to assist in its 


Today the editors of the News announced 


the culmination of their second successful 


magazine entrepreneurship. They announced 
300,000th copy of Insurance World 


l-vocational publication 


that the 


1957, an educationa 


concerning the American insurance industry, 
l 


from its printer’s office in 


has been mailec 
Chicago. This marked the completion of a 


project iat has reached over a million 


students at 140 colleges and universities. 


was also the leader of 


Mr. Neumark, who 
the second venture, announced that by sell- 


orders to insurance companies, 
university general public, 


the project had already grossed over $130,000. 


ing bulk 


faculties and the 


“Men in 
“generally felt that the 
fill the gap 
and their chief source of future executive 
talent.” He referred to the New York 
Herald Tribune editorial on the first venture, 
which said: “The News has not only rendered 
a great given many 
young men something to think about.” Mr. 
Neumark concluded that it “the in- 
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said Mr. Neumark, 


series would help 


business,” 


between America’s employers 


service, but has also 


was 





dustry’s desire to cooperate in efforts to 
gain more effectively the undergraduate’s 
attention that we 
fruition of our idea.” 


owe the force for the 


Arbitration Increases 


During 1956 participating insurance com- 
panies filed 11,740 cases for settlement by 
the 87 committees operating under the 
Nationwide Inter-Company Arbitration Agree- 
ment, it was announced recently. N. Mor- 
gan Woods, manager of the Claims Bureau 
of the Association of Casualty and Surety 
Companies, said that total claimed damages 
in the cases filed amounted to $3,264,353.25. 

“In all,” Mr. Woods said, “7,774 cases 
involving claimed damages of $2,124,044.75, 
were decided by the committees and 3,966 
cases, with claimed damages of $1,140,308.50, 
were settled or withdrawn prior to hearing. 
Of the heard, 3,727 were 
handed down in favor of the applicants and 
4,047 were decided in favor of respondents. 
\ total of $961,600.71 was awarded by the 
committees in concluding the cases heard.” 

Mr. Woods pointed out that while the 
number of arbitration committees operating 
throughout the nation remained the 
as the year before, there were 1,883 more 
cases filed for hearing by the committee and 
1,582 more actually were terminated by 
hearings. The number of cases not filed but 
settled because of the existence of the arbi- 
tration program would undoubtedly be many 
times the number of cases actually filed, 
he added. 


cases decisions 


Same 


According to Mr. Woods, the number of 
signatory companies in the arbitration pro- 
gram rose to 265 and 38 nonmember com- 
panies agreed to participate in the arbitration 
of specific cases. Under terms of the agree- 
ment, signatory companies (which include 
stock and mutual and fire com- 
panies and reciprocal exchanges operating 
in the United States) have agreed to forego 
litigation and to arbitrate all automobile 
and plate glass subrogation claims not ex- 
ceeding $1,500. In actual operation the pro- 
gram has been so successful in these areas 


casualty 


that a wider range of inter-company litiga- 
tions is being voluntarily submitted for 


hearing. 


“The continued growth and 
arbitration machinery is excellent testimony 
to the value of the program,” Mr. Woods 
declared. “In addition to speeding up the 
settlement of cases and sparing participating 
companies unnecessary expense and publicity, 
the program also relieves the nation’s over- 
crowded courts of the necessity of handling 
this extra burden. This voluntary program 
is a tribute to the cooperation of the signa- 
tory companies.” 


use of the 


The Inter-Company Arbitration Program 
is sponsored by the Combined Claims Com- 
mittee of the Association of Casualty and 
Surety Companies and the Association of 
Mutual Casualty Companies. Mr. Woods 
stated that a full report of the agreement 
program’s 1956 activities is being mailed to 
the home offices of all signatory companies 
by the Combined Claims Committee. 


MURDER OF INSURED BY THE BENEFICIARY 


the jurisprudence of the country if one could 
recover insurance 
death of a party 
niously taken.” ” 


payable on the 
felo- 


money 
whose life he had 

There have been many adroit attempts to 
avoid the effect of the plain rule, and some 
of them have been confusing enough to 
Even constitutional 
provisions prohibiting forfeiture of estates 
for corruption of blood have been successful 
in fields other than insurance. In one case’ 
where the “forfeiture of estate” theory was 
sustained, the court said that it 
court of law and not a theological institu- 


merit consideration. 


was “a 


*% New York Mutual Life Insurance Company 
v. Armstrong, 117 VU. S. 591, 29 L. Ed. 997 
(1886). 
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tion,” a very funny statement but hardly 
one for posterity. 

In refusing to adhere to such a doctrine, 
the Supreme Court of Illinois stated: 


“In so construing the rights of the parties 
to deny a murderer the fruits of his crime, 
this court is functioning, not as a ‘theologi- 
the Ohio 
case cited by defendants, but as a tribunal 
to the adjudication of law, for 
effecting justice is not a novel role for the 


cal institution’, as suggested in 
dedicated 


courts, nor one transcending the sphere of 


other institutions.” ” [The End] 


”% Oleff v. Hodapp, 129 Ohio St. 432, 195 N. E 
838 (1935). 

* Bradley v. 
(2d) 699 (1955). 


Fox, 7 Ill. (2d) 106, 129 N. E. 
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save 


NEGLIGENCE 
Summaries of Selected Decisions 


Recently Reported by CCH 
NEGLIGENCE REPORTS 


Power Mower Accident— 
Employer's and Vendor's Liability 


A yard workman employed by a home 
owner had no cause of action against the 
latter or the vendor of a rotary-type 
power mower when his foot slipped be- 
neath the skirt of the mower and was 
injured. North Carolina. 


Che plaintiff, who was employed by the 
defendant home owner to do yard work on 
the while 
operating a rotary-type 


latter’s was injured 


powered 


premises, 
gasoline 
mower. The machine allegedly jerked vio- 
lently and threw embankment 
that latently slippery and an 
place to work. His foot slipped under the 
the 
was 


him on an 


was unsate 
and into the 
that the 
dangerous because it 


the rear of 
blade It 


mower was inherently 


skirt at 
rotating 


mower! 
alleged 


was not equipped with specific safety feat- 
(1) a control at the 
the and the blade’s 
a safety clutch within the op- 


namely, handle 
to stop 


rotation, (2) 


ures, 
bars motor 
a guard extending from 
to the ground and 
(4) a guard the tip of the blade 
and the inside the casing. It 
also contended that the motor should have 
the rear of the casing rather than 


erator’s reach, (3) 
the rear of the casing 
between 

rear oO! was 
at 
at the center thereof, with the blade farther 
to the front. The plaintiff stated that these 


safety features were approved and in gen- 


been 


Negligence 


o 


from All Jurisdictions 


have been obtained at 
An action 


the 


eral use, and could 
was brought 
the 
dangerous 


with 


moderate expense. 
the vendor of 
that it 
because it 


against machine on 


eround was 


not 


inherently 
equipped 
safety devices, and against the home owner 
who 


was these 


was charged with failing to provide 
reasonably safe implements with which to 
work. Judgment was entered for the de- 
fendants and the plaintiff appealed 
Held 
ants. 


ot the 
mower 


Judgment affirmed for the defend 
The court stated that the 
mower not liable because 
inherently 


vendor 
the 
dangerous 
the 
was held to have been simple and readily 
There 
materials 
the 
features obvious, 
added that it 
that a 
sell only the latest models of power mowers 


was 


Was not an 


machine. The construction of mower 


understood upon casual observation 


was no evidence of defective or 


workmanship, and the absence of sev- 
safety 


The 


which 


alleged 
latent 
law 


eral was 


not knew 


ot 


court 


no requires merchant 
or those having specified safety features 

In regard to the home owner (employer), 
the court declared that he provided an ap- 
pliance (purchased from a reputable dealer) 
for the which 
that 
provide a 


safe for 
it was sold. It 
failed to 


reasonably 


ostensibly purpose 


be 


are 


could not said he 


exercise due <¢ to 
safe and suitable appliance un- 
less he had notice of some defect or probable 
danger in the ordinary use of the machine. 
the showed 


that the home owner had no knowledge of 


In instant case the evidence 


any defects. The plaintiff's knowledge of 
power operated mowers was, in fact, shown 
to be equal or superior to that of the home 
owner and, therefore, the latter could not 
held liable. The 


home to exercise 


the 
pro- 


ot 
to 


be alleged failure 


owner due 


care 


247 





vide the plaintiff with a reasonably safe 
place to work was held to be irrelevant 
since when the plaintiff undertook to mow 
the grass he had to work where the grass 
was growing.—Kientz v. Carlton et al. North 
Carolina Supreme Court. January 11, 1957. 
6 NEGLIGENCE Cases (2d) 910. 


Hospital's Liability 
Analyzed by Court 


A hospital was not liable to a convalescing 
eye surgery patient who was so startled 
when a newsboy entered his room and hit 
him on the leg with a newspaper that he 
jumped from bed and suffered an intra- 
ocular hemorrhage. Mississippi. 


Che plaintiff was admitted into the de- 
fendant hospital for the purposes of having 
a cataract operation on his left eye. He 
alleged that he remained in the hospital for 
a period of approximately three weeks and 
that the hospital, knowing his condition and 
the nature of the operation performed on 
his left eye, was under a duty to exercise 
more than ordinary care toward him since 
he was highly nervous and had both eyes 
bandaged. He further that the 
hospital negligently allowed a newsboy to 
enter his room (while he was lying on the 
bed asleep) and throw a newspaper at him, 
striking him on the leg and startling him. 
He jumped or fell out of bed and suffered 
an intraocular hemorrhage and permanent 
impairment of his eyesight. The hospital 
denied allegation of negligence and 
the jury returned a verdict in its favor. 
Judgment was entered accordingly and the 
plaintiff appealed, assigning three errors as 


asserted 


every 


grounds for reversal. 


The first and second assignments of error 
related to instructions granted and refused 
in the lower court. A i 
struction read 


portion of one in- 
“The court charges you that 
the permitting of papers in the 
hospital by newsboys to the patients and 


sale of 


families of the patients was not negligence 
in itself, and that 
you must find 
defendant could have or 


to constitute negligence 
from the evidence that the 
should have fore- 
seen that the newsboy would probably have 
entered the hospital room of | plaintiff | 
while he was alone and asleep and that he 
probably would have struck him or startled 
him, and that as a result of being so startled 
that [plaintiff] would jump from or 
start up in his bed The court ruled 
that this instruction was erroneous. It re- 
ferred to Tri-State Transit Company v. 
Martin, 181 Miss. 388, 179 So. 349, where it 


248 


was stated: “The rule is settled in this 
that, when an act or omission is 
negligent, it is not necessary that the 
actor could or might have foreseen the 
particular consequence or precise form of 
the injury, if by the exercise of reasonable 
care he might have foreseen or anticipated 
that some injury might result.” 


state 


The court declared that every erroneous 
instruction does not require a reversal of 
the judgment or the granting of a new trial. 
All the instructions must be read and con- 
and if as a whole they 
contain a fairly consistent statement of the 
law, the judgment will not be reversed un- 
less the errors might mislead the jury as to 
It concluded that 
the instructions in the case gave a sufficient 
statement of the law and, thus, there was 


sidered together, 


the real issues involved. 


no reversible error. The third assignment 
of error related to the trial court’s refusal 
to grant a peremptory instruction as to the 
hospital’s liability. The court held that this 
instruction was properly there 
were questions of fact which the jury was 
rightfully permitted to consider.—Scoggins 
v. Vicksburg Hospital, Inc. Mississippi Su- 
preme Court. January 14, 1957. 6 NEGLIGENCI 
Cases (2d) 917. 


denied as 


Leaving Place of Safety 
Renders Inept Swimmer Negligent 


An inept swimmer, who left shallow water 


to swim toward a raft anchored in deep 
water, was found to have been guilty of 
negligence which was an efficient cause 
of his drowning. Wisconsin. 


The decedent and four other boys went to 
the defendant’s which 
recreational for profit. It in- 
cluded a swimming beach, picnic ground, 
restaurant and roller skating rink. The de- 
fendant furnished lifeguards who took posi- 
tions at various places at the beach. It was 
bounded by life lines extending into the 
water. There was a depth marker at the 
end of each of the lines. A raft was 
located about 300 to 400 feet from the shore 
water about ten feet deep. There 
Was no rope or other obstruction to prevent 
a swimmer from proceeding directly to the 
raft without The youths 
purchased shortly thereafter 
went The decedent stayed 
at the shallow end of the beach for a while 
but then decided to swim with two of his 
friends toward the raft. He swam for only 
ten to 15 feet after reaching water beyond 
his depth and then started to flounder and 


IL J—April, 1957 


premises consisted 


of a resort 


line in 


impeded. 
tickets and 
into the water. 


being 





Zasp ior air 


\ companion called for help 


and for a life guard. The youths were not 
able to hold the decedent above water and 


he drowned before a lifeguard arrived. 


The 


brought 


(the decedent’s 


against 


plaintiffs 
an 


parents) 
the defendant in 
that it was 
having enough qualified attendants 
and in failing to 


action 


which they charged negligent 
in not 
on duty make a prompt 
decedent In the 
court the jury found that the defend- 
ant was not negligent with respect to these 
that the 
was negligent in leaving a place of satety 
deep that 


Was an ¢ cause ol 


response to rescue the 


lower 
found decedent 


matters. It also 


and entering water, and such 


negligence incent death. 


The supreme court 
judgment for the defendant 
that its 
puted 
there 


affirmed the 


he 


to weigh the 


state 
court said 
dis 
whether 
the 


credible 


tunction Was not 


evidence but to determine 
was credible evidence to 
findings. It held that such 
evidence existed, and that the 
not against the manifest weight of evi 
Spiegel et ad. v Silver Lake Bea h 
Enterprises, Inc. Wisconsin Supreme Court 


January 1957. 6 NEGLIGENCE CAseEs (2d) 
874. 


support 
jury’s 
verdict was 


dence 


Boat Destroyed by Explosion— 
Assumed Risk 


A boat owner did not, as a matter of law, 
assume the risk of explosion when he 
started the motors of his boat following 
a refueling operation during which gaso- 
line was spilled. Fifth Circuit. 


lhe 
the d 


an oil company, to 


action against 
distributor and 
for the destruc- 


ght 


gasoline 


plaintiff brou 
fendants, a 


an 


recovel 


tion of his motor cruiser by explosion and 
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moored 
his boat (in Mississippi) at a barge for the 


purpose of 
, 


fire. His evidence indicated that he 


The 
gasoline distributor’s employee, in the course 
of filling the the boat 
from a tank truck, permitted a large quantity 


refueling with gasoline. 


starboard tank of 


of gas to spill into the boat. 


testified that he 


Che employee 
had similar trouble in 
the past because the the nozzle 
which shut off the too weak 
against the force of the pump in the truck. 

The plaintiff, 
cleaned up al 


had 
spring of 


flow was 


his wife and his _ niece 


visible traces of gasoline and 
turned on the fans to blow out any fumes. 
rr about 45 minutes, 
| hec ked 


he and his family returned, cl 


\fter leaving the boat fi 
again 
tor evidence of and cast off from 
the drift free of 
or oil in the water. The eng 
the boat ed 
power wh 


gasoline 


mooring to any gasoline 


ines then 


were 


started and some 200 feet 
its 
the 


direc ed a 


mov 
under 
On 


own n it exploded 


basis of this evidence the trial 


court verdict for the defendants 
on the ground that the explosion resulted 
from the plaintiff's premature attempt to 
of its engines fol- 


f the spilled 


move the boat by means 


lowing a careless clean up 


gasoline. 

rsed the judgment 
new trial, hold- 
ing that under Mississippi law the plaintiff 
risk. 


questions of 


The appellate court reve 
and remanded the case for 
could not be held to have assumed the 
It said that in Mississippi all 
negligence are for the jury, and that it had 
recently recognized that this includes all 
factual matters in a negligence suit, includ- 
ing the applicable standards of care —Harris 


‘ 
v. Gulf Refining Company et al. United States 
Circuit 


(2d) 


Fifth 
NEGLIGENCE ( 


Court of Appeals for the 


January 16, 1957. 6 


814. 


ASES 


POLICY ISSUED 


IN CONNECTION WITH A QUALIFIED EMPLOYEE TRUST 


Code, any complications in detail must be 


The 
as, in effect, an annuity contract and a sepa- 
contract 


endured. analysis of such a policy 


rate term-insurance meets these 
but only provided, 


deemed to 


requirements, provided, 


the insurance part is be issued 


under a separable insurance trust, not under 
the qualified 
trust, is the 


trust. Only so, in a pension 


insurance element permissible 
the Code, and it 
inconceivable that the Treasury 
Department per- 
mitted it. 


under the provisions of 
should be 
have 


would otherwise 


Negligence 


Continued from page 229 


Under the incon ; regulations, 
refund- 


term- 


an 
insurance policy i plit into a 
and a decreasing 


Under the 1 


proposed 
any 


annuity contract 


insurance policy estate 
tax split would be into 
a nonrefund annuity contract and a level 
li Either 


but, ple ase, 


regulations, 
term-insurance policy analysis is 
not a little 


ynsistencies aris- 


possible and proper 
he of inc 
ing by statute must be 
W hite are 
Neither tax 
cies arising solely by regulation 


of each. curses 
1 
I 


h. The 
enjoyable. 


borne wit 


Queen’s absurdities 
inconsisten- 


[The End] 
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LIFE 
| Summaries of Selected 
Decisions Recently Reported 


by CCH LIFE INSURANCE 
REPORTS 


Evidence of Insurability 
Needed to Reinstate Policy 


Where receipt of evidence of insurability 
by the home office was a condition pre- 
cedent to the policy’s reinstatement, an 
application and due premiums sent to the 
agent were not sufficient to reinstate the 
policy. Third Circuit. 


Che insured’s life policy provided that if 
it lapsed “it may be reinstated upon 
presenting to the Home Office evidence of in 
surability, including good health, together 
with a payment of all indebtedness 
and premiums in arrears with interest at 
(Italics supplied.) His policy lapsed due to 
nonpayment of premiums. An application 
for reinstatement and the amount of back 
premiums were mailed to the insurer’s agent. 
However, on the same day that the letter 
mailed the insured heart 
attack and died. The agent received the 
letter after the insured’s death. The insurer 
denied that the policy had been reinstated, 
relying upon the above provision which re- 
quires the receipt of evidence of insurability 


was suffered a 


as a condition precedent to reinstatement. 
The beneficiary brought an action to re- 
cover the policy proceeds. She contended 
that the reinstatement provision of the policy 
was in the nature of a continuing irrecover- 
able offer by the insurer which was accepted 
by the unilateral action of the insured upon 
the mailing of the application for reinstate- 
The lower court ordered entry of 
judgment for the insurer, and an appeal was 
taken. 


Held: Judgment affirmed for the in- 
Assuming, without deciding, that the 
mere mailing of the reinstatement applica- 
tion constituted a “presenting,” the 
that the requirement that it be 
sented to the “Home Office” was not met. 
It stated that the burden was on the bene- 


ment. 


surer, 


court 


said pre- 


ficiary to prove compliance with all con- 
precedent to reinstatement. This 
burden was not sustained by the beneficiary. 
The failure to present the 
dence of insurability to the 
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ditions 


evi- 
office 


insured’s 


home 


was a breach of a condition which the in- 


surer did not waive. 


The court noted the beneficiary’s argu- 
ment that the designation “Home Office” is 
an invalid enlargement of the Pennsylvania 
statutory provision that evidence of insur- 
ability need only be presented to the “Com 
pany.” “Home Office” and “Company” were 

Independent of 
added that the 
correct in its that 
con- 


declared to be synonymous 
this reasoning, the court 
court was view 
under Pennsylvania law it is at least 
templated that application for reinstatement 
must be received in the insured’s lifetime.— 
Fisher v. American National Insurance Com 
pany. United States Court of Appeals for 
the Third Circuit. 1957. 3 
Lire Cases (2d) 117. 


low er 


February 13, 


Aviation Exclusion Clause 
Held Inapplicable 


The evidence indicated that the insured 
was not injured in the forced landing of 
his airplane or in extricating himself from 
it, but that after he left it the effort he 
expended in reaching safety caused car- 
diac failure. The policy’s aviation exclu- 
sion clause did not apply. Seventh Circuit. 


During a snowstorm the insured was 
forced to land his airplane on an ice-covered 
lake. The plane, breaking through the ice, 
turned over. The insured extricated himself 
from the plane and while attempting to 
make his way to shore fell through the ice 
several times. He died shortly after reach- 
ing the shore. The plaintiff sued as benefi- 
ciary to recover under a health and accident 
policy covering the insured. She alleged 
that his death accidental within the 
provisions of the policy. The policy con- 
tained an exclusion which read in part: 
“This insurance shall not cover any 
injury, fatal or non-fatal, sustained by the 
Insured while in or on any 
mechanical device for aerial navigation or 
in falling therefrom or therewith or while 
such 


Was 


vehicle or 


operating or handling any vehicle or 


° ” 
device. 


The case was tried without a jury. The 
lower court found that the above exclusion 
was not applicable and, therefore, the in- 
sured was covered by his policy. It was 
found that the insured was not injured in 
the forced landing of his airplane or in ex- 
tricating himself from the plane, but that 
the physical effort he used in dragging him- 
self to safety in a snowstorm caused cardiac 
failure and his death. Judgment was entered 
for the plaintiff and the insurer appealed. 
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he appellate court affirmed the decision 
for the plaintiff. It noted that inasmuch as 
the insurer relied upon the exclusionary 
burden of proof 
was required 


a defense, the 
upon the insurer. It 
to prove that the insured incurred his fatal 
injury while (1) in or on the airplane, (2) 
falling therefrom or therewith or (3) oper- 
ating or handling the airplane. The court 
that the failed to sustain 
this burden of proof and, also, that there 
that the 
did not receive his fatal injury in a manner 


clause as 
rested 


declared insurer 


was substantial evidence insured 


covered by the exclusion.—Eschweiler v. Gen- 

eral Accident Fire & Life Assurance Corpora- 

Ltd. United States Court of Appeals 

for the Seventh Circuit. February 14, 1957. 
Lire Cases (2d) 115 


tion, 


Actual Good Health Doctrine 
Bars Recovery under Policy 


Since the insured was not in actual good 
health at the time the policy was issued, 
the sound health clause relieved the in- 
surer of liability. The insured’s good faith 
or lack of knowledge of his true physical 
condition was immaterial. New Hamp- 
shire. 


The beneficiary brought an action to re- 
cover the proceeds of an industrial life in- 
surance policy covering the decedent. The 
insurer denied liability on the grounds that 
there were misrepresentations in the policy 
application and that there were breaches of 
the terms and conditions of the policy. The 
that the died from 
bronchopneumonia caused by bronchiectasis 


facts showed deceased 
which existed at the time of the issuance of 
the policy and for years previously. The 
policy stipulated that it would be void if 
the prospective insured was not in sound 
health on the when the policy was 
issued, The lower court directed a verdict 
for the and the 
state supreme court on exceptions made by 


date 


insurer case reached the 


the beneficiary. 


The high state court affirmed the judg- 
ment for the that the in- 
surer’s failure to attach a copy of the appli- 


insurer. It said 
cation to the policy prevented the insurer 
from relying on misstatements in the appli- 
ruled that the 
policy’s sound health provision relieved the 
liability. It that New 
Hampshire is among the jurisdictions which 
adhere to the actual good health doctrine. 


cation. However, the court 


insurer of stated 


Under it the insured’s apparent good health 
or his opinion or belief as to his health does 
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not control, but rather the fact of good 
health on the date of the policy’s issuance. 
The insured’s good faith or lack of knowl- 
edge of his 
immaterial, 
The that 
sions have considered the actual good health 
doctrine harsh and have adopted the view 
that good health should be given a subjec- 


true physical condition is 


court noted some recent deci- 


tive test, that is, good health as far as the 
applicant is aware. (See, for example, Bronx 
Savings Bank v. Weigandt, 2 Lire CASES 
(2d) 662, 1 N. Y. (2d) 545, and Brubaker 
v. Beneficial Standard Life Insurance Com- 
pany, 2 Lire CAses (2d) 123, 130 Cal. App. 
(2d) 340.) However, it followed Packard v 
Vetropolitan Life Insurance Company, 72 
N. H. 1, 54 Atl. 287, which required actual 
good health on the part of the insured at 
the time of the policy’s issuance. Also, in 
Karp v. Metropolitan Life Insurance Company, 
86 N. H. 124, the actual good health doc- 
trine was followed. The instant court con- 
cluded that under Pennsylvania law this 
doctrine should be followed.—Perkins 7 
John Hancock Mutual Life Insurance Com- 
pany. New Hampshire Supreme Court. De- 
cember 31, 1956. 3 Lire Cases (2d) 124. 


Short Shorts from the Courts 


Ninth Circuit . . . The 
pany had the burden of establishing by a 


insurance com- 


preponderance of the evidence the affirma- 
tive defense of suicide. The court of appeals 
held that the company 
burden of proof.—Canada Life Assurance 
Company v. Houston. United States Court 
of Appeals for the Ninth Circuit. February 
12, 1957. 3 Lire Cases (2d) 93. 


failed to sustain this 


California Where a scrivener made 
a mistake in drawing up a policy and such 
mistake should obvious to the 
insured, an he 
could not hold the insurer to the provisions 
in the policy—Flax v. Prudential Life In- 
surance Company, Inc. United States Dis- 
trict Court for the Southern 


have been 


experienced business man, 


District of 
California. February 11, 1956. 3 Lire CAsEs 
(2d) 105. 


Oregon The insured, being of sound 
health prior to and during a hunting trip, 
was held to have died from a heart attack 
caused by the shock of being struck in the 
face by a gun shot pebble when a gun was 
accidentally Under- 
writers at Lloyd’s, London; Same v. Glens 
Falls Indemnity Company. United States 
District Court for the District of Oregon. 
October 12, 1956. 3 Lire Cases (2d) 119. 


discharged.—Lyons v 
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FIRE 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


“Care, Custody or Control” 
Construed by Court 


While erecting an antenna the insured 
had “control” of it within the meaning 
of a clause excluding liability for prop- 
erty in the “care, custody or control of 
the insured.” A_ distinction between 
“proprietary control” and “possessory 
control” was not allowed. Third Circuit. 


The plaintiff, a derrick and equipment 
company, contracted to procure and install 
a 265 foot metal tower and antenna mast 
for a radio station. After erecting the tower 
the plaintiff engaged the insured (defend- 
ant) to raise the antenna mast. The insured 
furnished his own equipment, including a 
gin pole which he mounted on top of the 
tower to support the mast while it 
being raised. The mast had been partially 
raised when the gin pole suddenly bent 
and caused the mast to fall to the ground, 
damaging the mast beyond repair. The 
plaintiff purchased a new mast at a net loss 
to it of $4,365.48. It sought to recover that 
amount from the defendant. 


was 


Judgment was first entered for the in- 
sured on the ground that the plaintiff had 
failed to prove that it was damaged through 
the insured’s negligence. The appellate court 
reversed the lower court on the ground that 
the lower court “failed to take into account 
the inference of negligence permissible under 
the Pennsylvania doctrine of ‘exclusive con- 
trol’” and “that the defendant had 
exclusive control as to the choice of equipment 
and its use, the timing and the various 
details incident to the actual erection of the 
antenna mast ” (Italics supplied.) 


On remand the lower court entered judg- 
ment for the plaintiff. It found that the 
defendant had a “possessory control” of the 
antenna at the time of the accident as dis- 
tinguished from “proprietary control” which 
apparently rested with the radio station’s 
engineers. It also found that the defendant 
had exclusive control as to the 
equipment and its use. After the entry of 
judgment the plaintiff instituted attachment 


choice of 


sur judgment against the insurer (garnishee) 
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on the ground that it had issued to the de- 
fendant a property damage policy under 
which it was liable for the loss. The insurer 
denied liability under a policy provision 
which excluded liability with respect to 
“property in the care, custody or control of 
the insured.” The plaintiff contended that 
the word “control” in the policy exclusion 
clause contemplated “proprietary control” 
rather than “possessory handling,” and that 
the exclusion thus did not apply. The in 
surer argued that “exclusive control” is 
within the meaning of the word “control” 
in the exclusion clause, and that the clause 
therefore applied. The lower court sustained 
the insurer’s contention. 


On appeal a judgment for the insurer was 
affirmed. The appellate court held that the 
plaintiff's distinction between proprietary 
control and possessory control was not 
persuasive. It noted that the 
meaning of “control,” as found in Black’s 
Law Dictionary is “power or authority to 
manage, direct, superintend, restrict, regu- 


ordinary 


late, direct, govern, administer or oversee.” 
It concluded that the antenna was in the 
insured’s control at the time of the accident 
and that the above exclusion therefore ap- 
plied.—Jnternational Derrick & Equipment 
Company v. Buxbaum; Coal Operators Cas- 
ualty Company. United States Court of Ap- 
peals for the Third Circuit. January 9, 1957. 
9 Frre anp CasuaLty Cases 54, 


Time for Demanding Appraisal 
Extended by Nonwaiver Agreement 


The fire policies required that a demand 
for a loss appraisal be made within 15 
days from the submission of proofs of 
loss. However, a nonwaiver agreement 
extended the period from the time of the 
agreement until there was a definite fail- 
ure of the parties to agree upon the 
amount of the loss. Eighth Circuit. 


The insured, a retail furrier in Minnesota, 
suffered a fire loss on March 8, 1955, and 
filed proofs of loss with the defendant in- 
surers on March 9. On March 11 there was 
a disagreement as to the value of certain 
items destroyed by the fire. The parties 
executed a nonwaiver agreement on March 
14 which purported to preserve the rights 
of the ‘parties in order to permit an investi- 
gation of the cause of the and the 
amount thereof. Further meetings between 
the insured and the insurers were without 


loss 


result, and on March 26 the insured notified 
each insurer that he demanded an appraisal. 
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The fire policies required that a demand 
for an appraisal of a loss be made within 
15 days from the submission of proofs of 
loss. The insurers declined to appoint an 
that the 
for an appraisal was not timely. 
the arbitration 


demand 
Following 


appraiser on the ground 
procedure outlined in the 
policies, the insured procured the appoint 
ment of an umpire. 
appraiser and the 
amount of the 


The insured’s appointed 
umpire determined the 
and award. 


The insured then brought an action against 


loss made an 
the insurers to recover the amount of the 
award. The lower court held that the ex- 
ecution of the nonwaiver agreement extended 
the time within which an appraisal by 
arbitration might be demanded by the in- 
sured. He recovered a judgment and the 
insurers appealed. 

Held: Judgment affirmed for the insured 
The court stated that 
the nonwaiver agreement 
the further the 15-day period 
for the making of a demand for an appraisal, 
the purpose and intent of the insurers in 
opportunity for further 
negotiation might well have been frustrated 
It noted that it could not predict with cer- 
tainty what the ruling of the Minnesota 
Supreme Court would be in a like case. The 
court declared that in its opinion the lower 
court 


unless the effect of 
was to suspend 
running ot 


seeking time and 


permissible conclusion as 
to a doubtful question of 


reached a 
Minnesota law. 
Kogen 
Appeals for the 
11, 1957. 9 Fir 


Milwaukee Insurance Company et al. v. 
United States Court of 
Eighth Circuit. February 
AND CasuaLty Cases 40 


Notice-of-Loss Provision— 
Necessity for Strict Compliance 


Strict compliance with the notice-of-loss 
provision was excused if the insured ex- 
ercised reasonable care, while the prem- 
ises were vacant, to inform himself con- 
cerning their condition. New Hampshire. 


The insured was the owner of a summer 
Was covered 
against windstorm losses and other hazards 
by the extended : 


or seasonal dwelling which 


coverage endorsement of 
a standard fire policy. Because of the nature 
of the premises, a claim for loss was not to 
The insured 
visited the premises in November, 1953, for 
the first time August, 1950, and dis- 
covered that the and contents had 
been damaged. A strip of roofing had been 
blown and entered and 
damaged the interior of the premises and 
the furnishings. He notified the insurer im- 


be barred because of vacancy. 


since 


house 


away water had 


Fire and Casualty 


mediately of this loss, and subsequently 
brought an action to recover the loss under 
his policy. The lower court transferred the 
case without ruling whether the insured was 
entitled to recover the loss under his policy. 
The sole issue involved was whether the in- 
sured loss within a reason- 


gave notice of 


able time. 

Section 407.9 of the New Hampshire Re- 
vised Statutes Annotated declares: 
of loss or damage of property insured the 


“In case 
party insured shall give notice thereof, in 
writing, to the secretary, a director, or an 
agent of the company, within thirty days.” 
(Italics supplied.) The insured argued that 
by this provision it was intended that the 
30-day period should commence on the date 
of discovery of the 
date of its occurrence. The 
with this 


loss rather than on the 
court did not 
contention. The insured 
also contended that he was not required to 


agree 


give notice of his loss within 30 days after 
its occurrence because of the policy provi- 
concerning of the premises. 


this 


sions 
The court 
argument 


vacancy 


also did not agree with 


It was further alleged by the insured that 
he was excused from strict compliance with 
condition 

effectively 


other- 
deprived “of 


the notice-of-loss because 


wise he would be 
the very rights of vacancy and unoccupancy 
him.” The 
insurer argued, however, that the granting 
of permission to the 
premises vacant 
could not some 
property and inspect 
of his absence.” The 


which the policy clearly gives 


leave the 
that he 
over the 


insured to 
“does not mean 
watch 

during the period 
court said that adop- 


have one 


place a 
someone to 


would 
hire 


insurer’s 
insured to 


tion of the 
duty 


view 
upon the 
inspect the premises at least once every 30 
days in order to preserve the insured’s right 
to enforce the policy. This, the court said, 


was not what “a reasonable person in 


position of the insured” would have under- 
stood the policy to require. 


The court declared that a failure to give 


may be excused where the circum- 


notice 


stances render strict compliance impossible 


or unreasonable, and the insured has used 


due diligence. The case was remanded to 


the lower court for a factual determination 


of whether the insured exercised reasonable 
| 


care, while the premises were vacant, to in- 
form himself concerning their condition and 
discovered the damage as soon as he should 
Hull v. Harford Fire Insurance Com- 
New Hampshire Supreme Court. De- 


1956. 9 Frre CASUALTY 


have. 
pany 
cember 31, 
Cases 15. 


AND 
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AUTOMOBILE 

| Summaries of Selected Decisions 

| Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Insurer's Failure to Settle 
ls Not Bad Faith 


Where the insurer reasonably believed 
that the other party involved in the ac- 
cident was not exercising due care, the 
insurer was not guilty of bad faith in 
failing to settle within policy limits a 
personal injury action brought against 
the insured. Eighth Circuit. 


An automobile into contact with 
lumber protruding from the back of a truck 
owned by the insured (lumber company) 
while the truck was being backed from the 
lumber yard into the street. The insured’s 
automobile policy had a limit of $15,000 for 
the bodily injury of one person. 


came 


Che driver 
of the car brought an action against the in- 
sured for an amount in excess of the cover- 
age under the policy, but the insured refused 
to seek legal advice to protect its interest 
and the defense of the action was left en- 
tirely up to the insurer. The insurer turned 
down an offer for a settlement in the amount 
of its limit of liability under the policy. Sub- 
sequently, a judgment of $35,000 was rendered 
against the insured. Since its policy limit 
was $15,000, it was obligated to pay $20,000 
The insured brought an action against the 
insurer in which it was alleged that the in- 
surer was guilty of bad faith in the manage- 
ment of the defense of the personal injury 
action. The lower court held that the in- 
sured failed to make a case for the jury on 
the issue of bad faith, and judgment was 
entered for the insurer. An appeal was taken. 


The court of appeals affirmed the judg- 
ment for the insurer. It stated that is would 
be an unwholesome rule which would per- 
mit a liability insurer to be convicted of bad 
faith for having failed to compromise a 
personal injury action, justifiably believed 
by the insurer to be without merit, if the 
plaintiff in the action should obtain a judg- 
ment against the insurer in excess of its 
policy lability. Such a rule, it said, would 
virtually have the effect of giving an insured 
unlimited coverage under a limited liability 
policy. The court declared that an insurer’s 
negligence, misjudgment or lack of foresight 
in failing to settle, and in defending against, 
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a personal injury claim may be so inexcusable 
as to justify a finding of bad faith. However, 
it felt that there was an inadequate eviden- 
tiary basis for such a conclusion in the in- 
stant case. It noted that the jury might 
have found that the driver of the car 
guilty of contributory negligence. 

The court 
could not be 
believing 


was 


concluded: “One reasonably 
convicted of bad faith for 
and asserting that, on a 
day, the 
properly 


clear, 
operator of an automo- 
equipped with brakes and 
who collided with a truck 
load of lumber being backed slowly into 


bright 
bile, 

steering gear, 
the street, was not exercising reasonable 
The fact that the 
correctly predict what the jury would do in 
the trial of a personal injury case where the 
was conflicting or 


care.” insurer did not 


evidence gave rise to 
conflicting inferences does not justify a find- 
ing of bad faith, the couri concluded.—Frank 
B. Connet Lumber Company v. New Amster- 
dam Casualty Company. United States Court 
of Appeals for the Eighth Circuit. July 16, 
1956. 7 AuTomMospILE CASEs (2d) 959. 


Short Shorts from the Courts 


Arizona... 
the road and hurled it into the air, striking 
the plaintiff. 
were scattered along the road, was apparently 
due to the overloading of trucks operated 
by the defendant (a sand and rock company). 


A truck hit a rock lying on 


The presence of rocks, which 


It was a jury question as to whether the 
defendant 
able risk of harm as a result of the over- 
loading of the trucks.—Matsumato et al. v. 
Arizona Sand & Rock Company. 
Supreme Court. April 3, 1956. 7 
BILE Cases (2d) 1021. 


should have fereseen an unreason- 


Arizona 
AUTOMO- 


Arkansas ... The trial court did not abuse 
its discretion in refusing to allow a joint 
tortfeasor to be brought in as a third party 
defendant.—Rudolph v. Mundy. Arkansas 
Supreme Court. March 19, 1956. 7 Avuro- 
MOBILE CASES (2d) 1060. 


Iowa... The statute of limitations barred 
the claims where there was no showing of 
diligence, excuse for lack of diligence, or 
“peculiar circumstances.”—Rindfleisch et al. 
v. Mundt. Iowa Supreme Court. June 19, 
1956. 7 AuTomoBILE Cases (2d) 994. 


Texas . The reasonableness of medical 
expenses must be supported by direct evi- 
dence.—Dallas Railway & Terminal Com- 
pany v. Gossett et al. Texas Supreme Court. 
October 10, 1956. 7 AuToMoBILE CASsEs (2d) 
1501 
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WHAT THE LEGISLATORS ARE DOING 


Commission shall enter into a contract of 
indemnification with each of the above de- 
scribed licensees for which indemnity is 
provided which shall cover public liability 
or property damage arising out of or in con 


nection with the licensed activity.’ 


“The purpose of the additional words ‘or 
property added in two places in 
Section 170 c is to make it clear that prop- 


damage’ 


erty of the reactor owner or operator, dam 
incident at a 
licensed facility which he is not 
liable, can be included within the 
protection of the Federal Indemnity Pro- 
gram. 


aged as the result of an 
and for 


legally 


“The private property insurance companies 
have made available insurance capacity in 
amounts never before attained on any single 
risk anywhere in the world. However, it 
seems clear from the testimony of the ex- 
perts that there is a possibility of catastrophic 
loss which would go beyond even such mas- 
Sive protection. We, therefore, feel that it 
is imperative, if our atomic energy program 
is to go forward, that this bill be enacted. 
We feel that the amendments which we 
have suggested will carry out the intent of 
the Committee and provide essential pro- 
tection for the public and those working in 
the atomic field.” 


State Legislation 


Accident and Health Insurance 
Utah ... The Uniform Individual Acci- 


dent and Sickness Policy Provisions Law 
has been enacted. Laws 1957, H. B. 123, 
approved March 20, 1957, effective January 
1, 1958. 


Agents and Brokers 


Iowa An agents’ qualification bill has 


been passed. The new law requires reason- 


able proof of character and competency of 
first-time applicants and an application fee 
of $5. Prior to April 1, 1958, the certificate 
of the company or 
the license will be considered sufficient 
proof of competency. After this date the 
competency of any applicant not previously 
licensed will be established in aecordance 
with the rules and regulations promulgated 
by the Insurance Commisisoner. Laws 1957, 
H. B. 9, approved March 19, 1957, effective 
July 4, 1957. 


association requesting 


What the Legislators Are Doing 


Continued from page 198 


Provisions of the law 


Utah .. 


to temporary 


relating 


licensing of imsurance agents 


or brokers have been amended. Laws 1957, 


S. B. 237, approved March 22, 1957, effective 


60 days after adjournment. 


Doing Business 


Arkansas 


of surplus line insurance c 
authorized 


. The sale, issuance and use 
yntracts is now 
Provision is made for the li- 
censing and taxing of surplus line brokers. 
Act 248, Laws 1957, S. B 


March 12, 


adjournment 


Nevada New 


enacted relating to false advertising by un- 


306, approved 
1957, effective 90 days after 


regulations have been 


authorized foreign or alien 
Chapter 80, 
approved and effective 


insurance cCoMm- 
Laws 1957, S- B. 23, 
March 12, 1957 


Commissioner is authorized 


panies. 


The Insurance 
to suspend the domestic 
finds that 


knowingly en- 


license of any 


insurance company whenever he 


the company willfully and 
gages in certain enumerated practices. One 
such practice is the refusal or neglect to pay 
a valid final against it within 
30 days after the rendition of the judgment. 
Chapter 104, Laws 1957, S. B. 24, approved 
and effective March 18, 1957. 


The law 


judgment 


relating to unfair methods of 
competition and unfair and deceptive acts 
insurance companies has 
been amended. Laws 1957, S. B. 45, ap- 


proved March 18, 1957, effective July 1, 1957. 


Or practices oO! 


New Hampshire ... A new law pertains 
to domestic insurance companies’ invest- 
Subject to the approval of the In- 
surance Commisisoner, securities kept under 
a custodial agreement with a bank or bank- 
ing and trust company may be issued in the 
name of a nominee of the bank or banking 
and trust company. Chapter 43, Laws 1957, 
S. B. 12, approved March 25, 1957, effective 
60 days after passage. 


ments. 


New York... The banking law is amended 
in relation to the method of nominating 
trustees of the savings banks life insurance 
fund. Chapter 90, Laws 1957, A. Int. 1415, 
approved and effective March 18, 1957. 


South Dakota . The names and ad- 
resses of all directors and officers of domestic 
insurance companies must be submitted to 
the Insurance Commissioner within ten days 
Laws 
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after their election or appointment. 





1957, S. B. 306, approved March 16, 1957, 
effective July 1, 1957. 


Provision is made for the revision of the 
State’s insurance laws by and under the 
supervision of the Reviser of Statutes. The 
sum of $10,000, or so much thereof as may 
be needed, is appropriated for this revision. 
1957, S. B. 309, approved March 16, 
1957, effective July 1, 1957. 


Laws 


Tennessee .. . Agreements made by reli- 
gious, charitable or nonprofit corporations 
or associations to accept donations of whole 
blood in return for a promise to furnish the 
donor, upon the happening of any illness 
or injury, benefits not exceeding $100, pay- 
able either in cash or blood, are not deemed 
to be insurance contracts. Chapter 248, 
Public Laws 1957, H. B. 261, approved 
March 20, 1957, effective 40 after 
approval. 


days 


Financial Responsibility Acts 


Indiana . . The 
Bureau of Motor 
notice (required 


Commissioner of the 
Vehicles any 
under the financial re- 
sponsibility act) by personal delivery thereof 
to the person to be notified or by registered 
or,certified mail with return receipt re- 
The above rule applies 
another method of giving notice is expressly 
prescribed. Chapter 334, Laws 1957, H. B. 
164, March 15, 1957, effective 


upon proclamation of the governor. 


may give 


quested. unless 


approved 


South Dakota . \ financial responsi- 
bility law has been enacted. Laws 1957, 
H. B. 597, approved March 18, 1957, effec- 
tive July 1, 1957. 


Fire Insurance 


Minnesota . . . Provision has been made 
Chap- 
B. 853, approved 
1958. 


for a standard fire insurance policy. 
ter 193, Laws 1957, H. 
March 23, 1957, effective January 1, 


Insurance Litigation 
South Dakota... 


for property damage 
act or 


Parents are made liable 
caused by the malicious 
acts of their minor children under 
the age of 18 years who are residing with 
them. The amount of 
one or both of the 
damages of 


recovery against 
limited to 
and the taxable 
court costs. This does not apply to damages 


parents is 


actual $300 


proximately caused through the operation 


of a motor vehicle by the minor children. 
1957, S. B. 10, approved March 16, 
1957, effective July 1, 1957. 


Laws 
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Life Insurance 


Iowa ... Life policies are incontestable, 
except for nonpayment of premiums, after 
they have been in force during the insured’s 
lifetime for two years. Laws 1957, H. B. 84, 
approved March 14, 1957, effective July 4, 
1957. 


Minnesota . Minors, domiciled in the 
state, for whose estate there is no qualified 
guardianship established and have 
reached the age of 18 years, determined by 
their birthday, can give valid re- 
leases and discharges for limited amounts 
of life insurance Chapter 211, 
Laws 1957, S. B. 777, approved March 25, 
1957, effective March 26, 1957. 


who 
nearest 


proceeds. 


Taxation 

other mutual 
fire insurance companies, 
irrigation companies, mu- 


Arkansas Farmers or 
hail, cyclone or 
mutual ditch or 
tual or cooperative telephone companies, or 
similar organizations of a purely local char- 
acter, are exempt from income tax if 85 per 
cent or more of their income consists solely 
of assessment, dues and fees collected from 
members for the sole purpose of meeting 
and Act 259, Acts 1957, 
effective June 12, 1957. 


losse Ss 


expenses. 


Montana ... Premium taxes are declared 
to be in lieu of all other taxes, 
and excises, except real and tangible 
personal property and fire marshall taxes. 
The tax on premiums collected in excess of 
$5,000 in 1957 and 1958 will be $22.50 in- 
stead of $20 per $1,000. Laws 1957, H. B. 
442, approved March 12, 1957. 


licenses, 


rees 


North Dakota . . . Insurance companies 
doing business in the state are required to 
transmit to the Insurance Commissioner 
statements of their condition and business 
for the preceding year not later than the 
first day of April, instead of March as 
formerly. Laws 1957, S. B. 150, effective 
July 1, 1957. 


Tennessee . . ..Domestic life insurance 
companies will pay a tax of 1.75 per cent 
2 gross premium 


instead of 2 per cent on 


receipts from residents of Tennessee. Re- 
ciprocal provisions will apply to all insur- 
Formerly, life insurance 
benefit 

insurance 


companies. 
fraternal 


ance 
companies, 
health and accident 
life and accident companies, and nonprofit 


associations, 
companies, 


group hospital service plans were excluded 
from the reciprocity provisions. Chapter 
185, Public Laws 1957, S. B. 563, approved 
and effective March 15, 1957. 
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Sn Futurvce Gasues 


AN ANALYSIS of two Maine statutes affect- 
ing insurance agents will be made by Edward 
G. Hudon. He notes that these statutes were 
made law for the purpose of removing pitfalls 
existing for the insured in the law of agency 
in insurance. In all matters affecting insurance 
the agent is deemed in the place of the 
insurer. Enacted in 1861 and 1870, these 
statutes are still in effect today, having sur- 
vived revisions of the state law and attacks 
in the courts not only by insurers but also by 
insureds, for whose protection they were en- 
acted. The author declares that the laws 
have been ‘‘a boon for the insured, a bane 
for the insurer and a trap for the overzealous 
agent."’ 


Tue SOUNDNESS of the decision in Hanna 
v. Fletcher and Gichner, 5 Negligence Cases 
(2d) 690, 231 F. (2d) 469 (1956), will be 
discussed by James J. Hayden. The case 
involves an interesting treatment of the prin- 
ciples of law relating to negligence, proximate 
cause and the commencement of the running 
of the statute of limitations. 





Of Special Interest 
To Labor Law Men 


PENSION AND PROFIT-SHARING 
PLANS AND CLAUSES 


Everyone responsible for negotiating and administering union contracts 
involving pension, profit-sharing, or other employee benefit plans will 


welcome this comprehensive new book. 


For it was especially designed for those concerned with the problems 
involved in setting up, amending, or analyzing a pension or profit-sharing 
plan or program. At once practical and authoritative, it brings together in 


' 


one convenient source the pertinent ideas, methods, ‘‘savvy,’’ and ‘‘know- 


how" of a representative cross-section of firms, large and small, in many 


different lines of business and industry. 


Here is a wealth of invaluable working facts and information including: 
(1) the exact texts of 20 complete employee benefit plans, and (2) the actual 
words and phrases of over 300 use-tested clauses for adoption, adaption, or 
suggestion in meeting specific situations and objectives in wide variety. 


Dependable—A Commerce Clearing House Publication. 


One volume, 448 pages, 6” x 9’”’, hard bound, gold stamped. Price, $9 a copy. 
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